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IN THE 


United States Court of Appeals 

fob the District of Columbia. 


No. 8276. 


MICHAEL DEL BALSO, INC., Appellant, 

v. 

FRANK CAROZZA, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

The statutory provision sustaining the jurisdiction of 
this Court is D. C. Code, 1901, Section 226 D. C. Code 1929, 
Title 18, Sec. 26. 

The jurisdiction of the lower tribunal is based upon the 
fact that the suit was one to establish an equitable lien, for 
accounting, injunction and receiver. (D. C. Code, 1901, Sec. 
85, D. C. Code 1929, Title 18, Sec. 101.) 
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The pleadings and facts disclosing the basis upon which 
it is contended that the lower tribunal had jurisdiction and 
that this Court has jurisdiction upon appeal to review the 
judgment in question are as follows: 

The appellee instituted suit by filing a bill of complaint 
against the appellant and others, all of whom except ap¬ 
pellant were discharged by decree of Court. The bill was 
twice amended and the case was heard on the second 
amended bill of complaint to establish an equitable lien, 
for accounting, injunction and receiver, which set up that 
the appellant entered into a written contract with the Com¬ 
missioners of the District of Columbia for the construction 
of a certain sewer, and thereafter the appellant and ap¬ 
pellee entered into a written contract of employment of 
the appellee by the appellant as General Superintendent of 
th work under said contract with the Commissioners of the 
District of Columbia, (Apts. Apx. p. 2), which contract 
was the basis of the suit and is set out at length. (Apts. 
Apx. pp. 5-8.) The appellee contended that the appellant 
wrongfully discharged him during the performance of the 
contract (Apts. Apx. p. 3.) Suit was accordingly brought 
to recover the profits which the appellee claimed he would 
have earned had he not been discharged, and the prayers 
w’ere for the appointment of a receiver 'pendente lite to 
take over the balance due the appellant under its contract 
with the Commissioners of the District of Columbia, for a 
mandatory injunction pendente lite against the Commis¬ 
sioners of the District of Columbia and its disbursing officer 
to pay said balance to such receiver, the establishment of 
an equitable lien on the said funds for appellee’s propor¬ 
tionate share of the profits, for accounting and for a decree 
for such sums as may be due and payable by appellant to 
appellee, and for general relief. (Apts. Apx. p. 8.) 

The appellant’s answer denies the wrongful discharge of 
the appellee, and avers that he left the construction work 
of his own will, denies that any profits were earned, and 
avers that there was a loss of approximately $15,000, and 
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accordingly that there is no indebtedness from the appel¬ 
lant to the appellee. (Apts. Apx. pp. 9-10.) The answer 
included a cross bill for accounting, with prayers for pay¬ 
ment by appellee to appellant of such sum or sums as may 
be due the appellant as the result of losses sustained or 
otherwise and that appellant be required to return to ap¬ 
pellant certain articles of equipment appropriated and re¬ 
moved -without authority or to pay over to it the reasonable 
value thereof, and for general relief. (Apts. Apx. p. 11.) 

A recital of the appellee’s answer to the appellant’s cross 
bill would not elucidate any of the issues involved in this 
appeal. (Apts. Apx. pp. 11-13.) 

STATEMENT OF CASE. 

Elaborating upon the immediately preceding paragraph 
hereof, the contract between the appellant and the appellee 
provided that the appellant employed the appellee as Gen¬ 
eral Superintendent, to use his personal efforts, business 
experience and advice, the appellee to devote his entire time 
and energy to the performance of the work under the con¬ 
tract, the appellant to furnish all moneys required to carry 
on the contract to its completion, and in consideration 
thereof to receive a sum of money out of the profits equal 
of 5 Z A per cent of the gross amount of the contract, in the 
event the contract does not produce that much profit the 
appellant to retain all of the profits and to pay the appellee 
out of the profits 25 per cent thereof for his services, if 
there is any loss the appellee to pay the amount thereof 
to the appellant, the appellee being authorized to negotiate 
contracts with sub-contractors, purchase of necessary ma¬ 
terial and machinery but not to enter into any contracts, 
incur any expense or create any liability on the part of 
the appellant without its consent and approval, all equip¬ 
ment to be furnished by the appellee, and in the event the 
appellant has to purchase new equipment the full cost of 
equipment, materials, etc., is chargeable to the cost of the 
work, and at the completion of the contract shall become the 
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property of the appellee only on condition that the appellant 
has received the 5% per cent profit on the gross amount 
of the contract but in the event the appellant’s profit does 
not amount to 5% per cent, all equipment, materials, etc. 
shall become its property to an amount not exceeding that 
percentage and any excess shall become the property of 
the appellee, the appellant to have the right to reserve any 
amount necessary to satisfy and/or discharge any claims 
arising out of or in connection with or against the contract, 
all invoices for supplies, materials and equipment to be 
approved by both the appellant and the appellee before the 
appellant makes payment, and all books and records shall 
be kept by the appellant who shall have on the works one 
time-keeper and engineer, their salaries chargeable to the 
work. (Apts. Apx. pp. 5-8.) 

The second amended bill of complaint stated that appellee 
entered into the performance of his duties under the con¬ 
tract and worked for a period of six months from April 15, 
1934, when appellant wrongfully and illegally directed him 
to leave the work and refused to permit him to return to 
his duties, that during the course of his employment ap¬ 
pellee purchased for and on account of the construction 
work equipment of the approximate value of $50,000, that 
the contract with the Commissioners of the District of Co¬ 
lumbia was completed on, to-wit, December 7, 1935, and 
accepted and approved by the Commissioners, that appel¬ 
lant has earned a large sum of money as profits of which 
appellee is entitled to his proportionate share but appellant 
has failed and refused to pay the same and/or to account 
therefor, that appellee has an equitable lien on the equip¬ 
ment of the appellant of the value of $50,000, that during 
the period of appellee’s employment there was a substan¬ 
tial margin of profits and a reasonable expectation that the 
percentage of profit would have continued during the entire 
progress of the job had he been permitted to carry on his 
function of General Superintendent and not been wrong¬ 
fully discharged. (Apts. Apx. pp. 3-4.) 
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The answer denies that appellant wrongfully or illegally 
directed the appellee to leave the work or refused to permit 
him to return, avers that appellee entered into the per¬ 
formance of his duties about April 15, 1934, and that of his 
own accord, about September 22,1934, left the construction 
work unattended, stating to one of appellant’s employees 
that he did not wish to proceed with the contract or the 
construction work any further, denies that appellee pur¬ 
chased equipment of the approximate value of $50,000 and 
avers that equipment in the approximate amount of $16,500 
was purchased, all with moneys of appellant, and denies 
that appellant has earned a large or any sum of money as 
profits, denies that it has failed or refused to account to 
the appellee and avers that through its counsel it did, on 
May 13, 1936, by letter, tender to the appellant, through 
his counsel, a copy of the financial statement of the job, 
which counsel refused to accept, denies that appellee has 
an equitable lien on the equipment or any part of the same, 
denies that during the period of appellee’s employment as 
General Superintendent there was a substantial margin of 
profit, avers that it is wholly immaterial whether there was 
or was not a reasonable expectation that there would be a 
percentage of profit during the progress of the job after 
the appellee had severed his connection therewith, but de¬ 
nies that had his connection continued there would have 
been any percentage of profit. (Apts. Apx. pp. 9-10.) 

After partially hearing the case, the trial court, on No¬ 
vember 29, 1938, referred same to the Auditor “to deter¬ 
mine which party breached the contract by the termination 
of the connection of the plaintiff therewith and to state the 
accounts between the parties as prayed by them.” (Apts. 
Apx. pp. 17-18.) 

After hearing testimony, the Auditor filed a report in 
which he made findings of fact and conclusions of law and 
determined that the appellant wrongfully terminated ap¬ 
pellee’s connection with the contract by appointing a new 
Superintendent, that the appellant breached said contract 
bv the termination of the connection of the appellee there- 
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' with, that after appellee’s connection with the con¬ 
tract had been terminated he continued to report 
at the job for the performance of his duties as 
i General Superintendent practically every day until 
about the middle of October, 1934, when he finally left 
the job. The Auditor over-ruled appellant’s objections to 
the testimony of the appellee to hearsay statements, admit¬ 
ted as supposed rebuttal the testimony of a witness con¬ 
cerning the giving of orders by the appellee after he had 
severed his connection with the job, found that a loss was 
sustained on the job in the sum of $2,366.02, sustained ap¬ 
pellee’s objections to the allowance of certain expenses and 
attorney’s fees, refused to allow certain credit items claimed 
i by the appellant, found that up to about September or Octo¬ 
ber, 1934, the reports from New York indicated that the 
receipts, including the value of the materials on hand, ex- 
i ceeded the expenditures, although in the communications 
from New York attention was called to the fact that all 
materials purchased had not been paid for. (Apts. Apx. 
pp. 64-5.) 

i Exceptions were filed to the report of the Auditor by the 
! appellee (Apts. Apx. pp. 46-9), and by the appellant. (Apts. 
Apx. pp. 49, 54.) 

The cause then came on for hearing upon the said excep¬ 
tions in the course of which the trial Justice filed the fol¬ 
lowing opinion: “I think that the report of the Auditor 
should be sustained in all respects, but that the plaintiff 
is entitled to recover on a quantum meruit.” (Apts. Apx. 
p. 54.) 

Thereupon, further testimony was taken before the Court 
(Apts. Apx. 56-63), at the conclusion of which the trial 
court entered a final decree sustaining the appellee’s excep¬ 
tion to the report of the Auditor for failure to find him 
entitled to recover on a quantum meruit , and overruling all 
other exceptions, and awarding the appellee the sum of 
$5,000 for services rendered on a quantum meruit , subject 
to a credit of $750.00 or the net sum of $4,250.00 with in¬ 
terest at 6 per cent annum from October 1, 1934, plus costs 
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including the Auditor’s charges of $1,250.00. (Apts. Apx. 
pp. 63-4.) 

The present appeal is prosecuted from the final decree 
just mentioned. The testimony taken before the Court and 
before the Auditor so far as material to this appeal will be 
reviewed in connection with the several points involved. 

STATUTES AND RULES INVOLVED. 

D. C. Code, 1901, Sec. 226. 

D. C. Code, 1901, Sec. 85. 

D. C. Code, 1929, Title 18, Sec. 26. 

D. C. Code, 1929, Title 18, Sec. 101. 

Federal Rule of Civil Procedure 15(b) post, p. 10. 

Federal Rule of Civil Procedure 53(e) (1), (2) post, pp. 

9,11, 12. 

Federal Rule of Civil Procedure 54(c) post, p. 10. 

STATEMENT OF POINTS. 

1. The Auditor erred in making findings of fact and con¬ 
clusions of law’ in that he exceeded the instructions and 
authority contained in the order of reference which neither 
required nor authorized the making of the same. 

2. The Auditor’s findings of fact and conclusions of law 
are both clearly erroneous. 

3. For the reasons set forth in points 1 and 2, the Court 
should give no consideration to the Auditor’s findings of 
fact or conclusions of law. 

4. The Auditor erred in finding that “up to about Sep¬ 
tember or October, 1934, the reports from New York indi¬ 
cated that the receipts, including the value of the materials 
on hand, exceeded the expenditures, although in the commu¬ 
nications from New York attention was called to the fact 
that all materials purchased had not been paid for.” 

5. The Auditor erred in finding that in the latter part of 
September, 1934, “The defendant wrongfully terminated 
plaintiff’s connection with said contract by appointing a 
new superintendent.” 
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6. The Auditor erred in making his conclusion of law 
that Del Balso breached the foregoing contract by the ter¬ 
mination of the connection of plaintiff therewith. 

7. The Auditor erred in finding that after plaintiff’s con¬ 
nection with the contract had been terminated “the plain¬ 
tiff continued to report at the job for the performance of 
his duties as general superintendent, practically every day 
thereafter until about the middle of October, 1934, when 
he finally left the job.” 

8. The Auditor erred in over-ruling Del Balso’s objec¬ 
tions to the testimony of the plaintiff as to hearsay state¬ 
ments alleged to have been made to the plaintiff out of the 
presence of any representative of Del Balso. 

9. The Auditor erred in admitting as supposed rebuttal 
the testimony of Michael Altieri concerning the giving of 
orders by the plaintiff after the latter had severed his con¬ 
nection with the job. 

10. The Auditor erred in finding that the loss sustained 
on the job was only $2,366.02. 

11. The Auditor erred in sustaining the plaintiff’s ob¬ 
jections to the allowance of accounting expense in the sum 
of $875.00, bond premiums in the sum of $600.00, salary 
payments plus compensation and liability insurance there¬ 
on, to James Chichetti, in the sum of $4,451.00 and traveling 
expenses in the sum of $2,402.00. 

12. The Auditor erred in sustaining the objections of the 
plaintiff to attorney’s fees aggregating $4,000.00. 

13. The Auditor erred in failing to allow the credit items 
set forth in paragraph 21 of his report. 

14. The Court erred in failing to over-rule the Auditor’s 
report with respect to each of the thirteen preceding points. 

15. The Court erred in making an allowance to the plain¬ 
tiff on the basis of a quantum meruit. 
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SUMMARY OF ARGUMENT. 

The Auditor made findings of fact and conclusions of 
law. The order of reference did not authorize him to do 
so, and it is only “if required to make findings of fact and 
conclusions of law” that he is to do so. Federal Rule of 
Civil Procedures 53 (e) (1). Accordingly they should not 
have been considered by the trial court and should not be 
considered here. Furthermore, they are clearly erroneous 
and for this reason should not have been and should not 
be considered. He also erred in finding that “up to about 
September or October, 1934, the reports from New York 
indicated that the receipts, including the value of the ma¬ 
terials on hand, exceeded the expenditures, although in the 
communications from New York so referred to attention 
was called to the fact that all materials purchased had not 
been paid for,” the record containing no evidence of the 
value of materials on hand at any time. He likewise erred 
in finding that in the latter part of September, 1934, the 
appellant wrongfully terminated appellee’s connection with 
the contract by appointing a new superintendent and there¬ 
by breached the contract, which error is necessarily based 
upon the evidence, pp. 13-24 Post. The Auditor likewise 
erred in finding that after appellee’s connection with the 
contract had been terminated he continued to report at the 
job for the performance of his duties as general superinten¬ 
dent every day until about the middle of October, 1934 when 
he finally left the job, not only because the evidence does not 
support this finding but it is wholly immaterial, Post, pp. 
24-6, and he also erred in admitting as supposed rebuttal the 
testimony of Michael Altieri concerning the giving of orders 
by the appellee after severing his connection with the job, 
this finding being made notwithstanding the fact that there 
was no evidence to support it, and the further fact that if, 
as appellant contended, the appellee voluntarily terminated 
his connection with the job himself his subsequent change 
of mind and heart and consequent return to the job would 
not be material. Certain hearsay statements were testified 
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to by the appellee over the objection of the appellant. They 
are set forth at p. 26 Post. 

The Auditor further erred in finding that the loss sus¬ 
tained on the job was only $2,366.02. He likewise erred in 
sustaining appellee’s objections to certain allowances 
claimed by the appellant which are reviewed at pp. 26-7 
Post, and the allowance of which necessarily increases the 
amount of the loss. 

The Court erred in making an allowance to the appellee 
on the basis of quantum meruit, notwithstanding the fact 
that no claim for a quantum meruit allowance was made in 
the pleadings and the contract, itself, expressly provided 
that in the event of a loss the appellee should pay the 
amount thereof to the appellant. The only ground upon 
which the trial court could have made such an allowance is 
by ignoring the contract provision for the payment of losses 
by the appellee, and in addition thereto acting upon the 
provision of Federal Rule of Civil Procedure 54(c) that 
“every final judgment shall grant the relief to which the 
party in whose favor it is rendered is entitled, even if the 
party has not demanded such relief in his pleadings”. This 
rule is, we contend, unconstitutional and void in violation 
of the due process clause of the Constitution, in that it pro¬ 
vides for a judgment against a party of the claim for which 
he has been given no notice whatever, and the case does not 
come within the provision of Federal Rule of Civil Pro¬ 
cedure 15 (b): 

“Amendments to Conform to the Evidence 

“When issues not raised by the pleadings are tried 
by express or implied consent of the parties, they shall 
be treated in all respects as if they had been raised in 
the pleadings. Such amendment of the pleadings as 
may be necessary to cause them to conform to the evi¬ 
dence and to raise these issues may be made upon mo¬ 
tion of any party at any time, even after judgment; 
but failure so to amend does not affect the result of the 
trial of these issues. If evidence is objected to at the 
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trial on the ground that it is not within the issues made 
by the pleadings, the court may allow the pleadings to 
be amended and shall do so freely when the presenta¬ 
tion of the merits of the action will be subserved there¬ 
by and the objecting party fails to satisfy the court 
that the admission of such evidence would prejudice 
him in maintaining his action or defense upon the 
merits. The court may grant a continuance to enable 
the objecting party to meet such evidence.” 

The issue as to quantum meruit was not raised by the 
pleadings and was not tried by express or implied consent 
of the parties, but objection was made to its consideration 
at every stage and there was no application for leave to 
amend in order to raise such an issue. 

ARGUMENT. 

1. The Auditor erred in making findings of fact and con¬ 
clusions of law in that he exceeded the instructions and 
authority contained in the order of reference which neither 
required nor authorized the making of the same. 

The Auditor exceeded his instructions and authority by 
making findings of fact and conclusions of law. The order 
of reference was one 

“to determine which party breached the contract by 
the termination of the connection of the plaintiff there¬ 
with and to state the accounts between the parties as 
prayed by them, with leave to each party to introduce 
before the Auditor the evidence already taken or any 
part thereof, and that the Auditor report to the Court 
as expeditiously as may be, together with all evidence 
which may be taken before him”. (Aplts. Apx. pp. 
17-18.) 

By the new Federal Rules of Civil Procedure, Rule 53 
(e) (1), the Auditor “if required to make findings of fact 
and conclusions of law shall set them forth in the report.” 
It is, therefore, only when by the order of reference he is 
required to make them that he is authorized to do so. He 
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is neither required nor authorized by the present order to 
make either, and accordingly the provision of the new Fed¬ 
eral Rules of Civil Procedure 53 (e) (2) “the Court shall 
accept the findings of fact unless clearly erroneous’’ is not 
applicable. As we shall presently see, however, they are 
clearly erroneous. 

2. The Auditor’s findings of fact and conclusions of law 
are both clearly erroneous. 

This point results from the review of the evidence here¬ 
inafter contained and it would serve no useful purpose to 
elaborate here. 

3. For the reasons set forth in points 1 and 2, the Court 
should give no consideration to the Auditor’s findings of 
fact or conclusions of law. 

It follows as a necessary sequence that if we are correct 
in either point 1 or point 2 no consideration should be 
given to the Auditor’s findings of fact or conclusions of 
law. 

4. The Auditor erred in finding that “up to about Sep¬ 
tember or October, 1934, the reports from New York indi¬ 
cated that the receipts, including the value of the mate¬ 
rials on hand, exceeded the expenditures, although in the 
communications from New York attention was called to the 
fact that all materials purchased had not been paid for.” 

The foregoing finding appears at page 36 of Aplts. Apx. 

In the first place, there is not a word of evidence any¬ 
where to the effect that any reports from New York “up 
to about September or October, 1934” or any other time 
included the value of the materials on hand. During this 
period, the plaintiff was himself personally in full charge 
of the work and he never took an inventory of any kind, 
for which reason it was impossible for the reports from 
New York or any other place to show the value of materials 
on hand. In the second place, it is inaccurate to state that 
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in these reports or communications attention was called to 
the fact that all materials purchased had not been paid for. 
What the record actually shows is that each one of the re¬ 
ports referred to contains the specific statement “this re¬ 
port does not take into consideration any accounts payable 
as of this date or retained percentages due.” (Aplts. Apx. 

p. 22.) 

5. The Auditor erred in finding that in the latter part of 
September, 1934, “The defendant wrongfully terminated 
plaintiff’s connection with said contract by appointing a 
new superintendent.” 

6. The Auditor erred in making his conclusion of law 
that Del Balso breached the foregoing contract by the ter¬ 
mination of the connection of the plaintiff therewith. 

The finding that in the latter part of September, 1934, 
“the defendant wrongfully terminated the plaintiff’s con¬ 
nection with the said contract by appointing a new super¬ 
intendent” is clearly erroneous and consequently the con¬ 
clusion of law that it “breached the foregoing contract by 
the termination of the connection of the plaintiff therewith” 
cannot stand. 

The contract which is the basis of the present litigation 
is set out in full at pp. 5-8 of Aplts. Apx. Briefly stated, 
it describes the appellant as employer and the appellee as 
employee, recites the making of the contract with the Dis¬ 
trict of Columbia for the construction of the sewer, the 
desire of the appellant to employ the appellee in connection 
with the work under the contract and the willingness of the 
appellee to accept said employment on the terms and con¬ 
ditions set forth in the contract, and it provides that the 
appellant does employ the appellee as general superinten¬ 
dent “to use his personal efforts and business experience 
and advice,” and that the appellee “accepts said employ¬ 
ment and agrees to devote his entire time and energy ex¬ 
clusively to the performance of the work under said con¬ 
tract”, the appellant is to furnish all moneys to carry on 
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the contract to its completion and is to receive out of the 
profits an amount equal to 5% per cent of the gross amount 
of the contract as is evidenced on the Final Payment 
Voucher of the District Government; that in the event the 
contract does not produce a profit of 5 % per cent, the ap¬ 
pellant will retain all of the profit not exceeding that per¬ 
centage and will pay to the appellee 25 per cent of the 
profits, but if there is any loss the appellee will pay the 
amount thereof to the appellant; that the appellee is au¬ 
thorized to negotiate contracts with sub-contractors and 
the purchase of necessary materials and machinery but 
shall not enter into any contracts, incur any expense or 
create any liability on the part of the appellant without 
its consent and approval. Further provisions of the con¬ 
tract are not material to the present controversy. 

The finding now under consideration rests entirely on the 
testimony of the appellee if we exclude hearsay statements 
and improper rebuttal statements considered undei 
points 7, 8, and 9, Post pp. 24-6. 

The appellee testified with respect to the termination of 
his employment that after the job started, for two or three 
months he and Mr. Del Balso went along fine until 
the trouble on the piles, when three, four or five 
weeks elapsed during which we got no results, Del 
Balso began to lose patience and to say that the 
job should be finished in October, September, Thanksgiv¬ 
ing day and it had not been started, and he was 
making general complaints “which he thought he 
should make”, when we sublet the concrete to Gregorio 
and Rogge, brought down from New York, he said he was 
going to finance them, this discussion must have been in 
August, the agreement was that they should leave the bot¬ 
tom of concrete in such shape that the bricklayer could put 
in %" of cement and then lay brick, and when we got 
started on the brick work we found that the brick did not 
fit, the excavation was either too high or too low, we had 
to pick out concrete and build up, that was practically the 
start of Mr. Del Balso’s trouble, he would give witness or- 
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ders to do a certain thing and he would reply that he would 
do so and so, this happened practically every time he came 
down on the job after two or three months. (Aplts. Apx. 
p. 13.) 

Appellee further testified that after the work started the 
relations with Del Balso were very good for a while, they 
were delayed by the District wanting more pile to be driven 
and appellee stopped because the contract did not call for 
more piling, told Mr. Del Balso he wanted more money 
for that particular part because it was not in the contract; 
waited four or five weeks to find out whether we were to 
be paid more, that is when Mr. Del Balso began to lose 
patience about this and that, he came down and began ar¬ 
guing, did not like the way we were delaying the job, wanted 
to go on with the piles, told him we were not getting enough 
money on the piles, that was the first break, pile driving 
was approved so we could get more money for it. (Aplts. 
Apx. p. 18.) After that the subcontractor on the concrete 
started and we had a couple more arguments, by “argu¬ 
ments” meant we were talking and he was talking, and he 
did not seem to be satisfied the way we were doing it; those 
disputes occurred every time he came down from New 
York—three months after the work started, he would stay 
two or three days, the argument started when the pile 
driver was standing still and continued until he brought 
the superintendent down and put him in appellee’s place, 
there were many complaints by him about not going on 
with the job, not finishing in eight months as we were 
supposed to do, he complained we were delaying the job, 
the brick layer happened to be from Baltimore (as was the 
appellee) and could not match the brick, concrete was either 
too high or too low, appellee and Mr. Del Balso went down to 
find what was wrong, appellee called attention to subcon¬ 
tractor that he would have to do the work a little better so 
that the brick contractor could put the brick on, Mr. Del 
Balso resented that, said appellee was too hard on these 
people he brought from New York and easy on the brick 
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layer. That was when the arguments came on, appellee 
being asked if Mr. Del Balso endeavored to give any actual 
orders on the job or to state how the work should be done, 
he replied “he was telling me about it; I don’t think while 
I was there he interfered much on the job; I don’t think he 
interfered much with the subcontractor but told me what 
to do and not what to do on the job.” (Aplts. Apx. p. 19.) 
On cross examination, when he had apparently forgotten 
the testimony just quoted, he said he did not think Mr. Del 
Balso interfered much with the subcontractor “but more 
or less bothering me”, “he did not interfere with subcon¬ 
tractors—while I was there, anyway, No sir, he did not”. 
(Aplts. Apx. p. 21.) 

Appellee further testified that the disputes got so hot, 
the two of them got so hot, that Mr. Del Balso suggested 
that appellee take the job over saying “You know we can¬ 
not get along. I never had a boss in my time—I never had 
a boss, I doubt in your time you have been a general con¬ 
tractor and never had anybody bossing you and I never 
had anybody bossing me; there cannot be two fellows boss¬ 
ing the job. Therefore, you take the job over and give me 
my money back,” that was about the 15th of August or the 
first of September, appellee told him that when he asked 
him to bid on the job he wanted him to come in more as a 
friend and not that they be fighting all the time, if he wanted 
to get out how did he want to do so, and he said he would 
give appellee all of the profit provided he guaranteed him 
his money back, that he had put in as much as $50,000 and 
wanted that back, appellee told him that he would have to 
go to Baltimore and ask the bank whether he could get 
enough money to finance himself from that day on for he 
could not pay the money he had mentioned, but would pay 
when the job was finished if he could get $40,000 to finance 
himself, then he would be able to take the job over, appellee 
came back the next week and told him he could get enough 
money to finance himself so if he wanted to give appellee 
the job he would be able to finance from then on. (Apts. 
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Apx. pp. 19-20.) Though Mr. Del Balso testified that when 
he and appellee talked about appellee taking over the job, 
the latter went to Baltimore, returned and told Mr. Del 
Balso he could not arrange the finances, (Apts. Apx. 23), 
appellee never produced any one to substantiate his state¬ 
ment that he had arranged to finance himself. 

Appellee further testified that after making the state¬ 
ment to Mr. Del Balso he could get enough money to finance 
himself, the latter asked if appellee did not think he should 
have some profit and appellee replied “first you said you 
did not want any profit, now you do,” Mr. Del Balso said 
he would also want a bond that appellee would finish the 
job, they argued a few days and that fell through, they 
traveled along all the time disputing but they traveled along, 
and from that day until about September 22nd, they had 
what appellee called arguments every time Mr. Del Balso 
came to Washington, he did not like the way appellee was 
going to sheet a hill so he decided he was going to do it 
himself, said he was going to have a superintendent down 
there to take charge under his orders, APPELLEE AND 
MR. DEL BALSO DECIDED SOMETHING HAD TO BE 
DONE, and the latter said that from then on he was going 
to do the work himself so they went into the office and had 
a discussion in the presence of Veralli about what they were 
going to do about this, Mr. Del Balso said he was going to 
do the work himself, appellee said he did not think he would 
let him take charge of the job without telling appellee what 
he was going to get, said he wanted $10,000, Mr. Del Balso 
said he would give him the $10,000 commission which they 
were going to get from Heinie (Hudson Supply & Equip¬ 
ment Company), appellee said he also wanted to be relieved 
of the responsibility of the contract, Mr. Del Balso said he 
would not do that but would hold appellee for any loss, said 
he would give him $5,000, discussion lasted for three hours, 
appellee got in the machine to go back to Baltimore, Mr. 
Del Balso inquired what he was going to do, he said not 
anything, would let Mr. Del Balso know Monday, would 
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write him a letter, came back Monday at 10 instead of 7 
o’clock, there was a man in the room with Mr. Del Balso 
looking over the blueprints. (Apts. Apx. pp. 20-21.) 

Appellee further testified that he was on the job that day 
and several days afterwards but was not active, and that 
the new superintendent was not put on with appellee’s ap¬ 
proval. (Apts. Apx. p. 21.) 

On cross-examination appellee further testified that Mr. 
Del Balso told him to get off the job the day they had the 
meeting in the office, Veralli was present at appellee’s re¬ 
quest, he received no notice from Mr. Del Balso putting 
him off the job, any more than putting in a new superin¬ 
tendent. (Apts. Apx. p. 21.) 

The foregoing is all of the testimony in chief on behalf 
of the appellee in support of the charge and of the ruling 
of the Auditor that the appellant wrongfully terminated his 
connection with the contract unless we consider the testi¬ 
mony as to his reporting to the job after the termination 
of the connection therewith which is reviewed under point 
7, the hearsay testimony reviewed under point 8 and the 
supposed rebuttal testimony as to the giving of orders by 
him after the severance of his connection with the job which 
is reviewed under point 9, post, pp. 24-6. 

As opposed to this meager testimony for the appellee, 
testimony to the effect that the appellee voluntarily and on 
his own volition terminated his connection with the job is 
overwhelming. 

Michael Del Balso, President of the appellant, called as a 
witness by the appellee, testified that appellee was to run 
the job under witness’ supervision, never did anything by 
way of supervision before appellee left, they disagreed 
about the way the sheeting was being driven, whether or 
not to go ahead with the piling and on a lot of things, wit¬ 
ness did not try to force the going ahead with the piling, 
he came to Washington every week because his money was 
being spent here and he wanted to see which way it was 
running, appellee was crying every day that he was broke, 
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his money was gone, and he did not know how he would pay 
appellant, witness would not call it arguments, just dis¬ 
cussed things, never had any argument, thought the job 
should be constructed one way and appellee thought it 
should be the other, witness wanted a bigger pile-driving 
machine, appellee would laugh at him, or not answer or say 
“No,” most of the time he would say “No,” sometimes it 
was claimed that the concrete was too high and sometimes 
too low, we adjusted it as we went along, no disagreement 
with appellee about that, he would say the poor bricklayer 
would lose a lot of money and witness would say why don’t 
you say “Poor Gregorio” sometimes, Gregorio and Rogge 
were the concrete contractors who witness financed on the 
job. Witness put a new superintendent on about a week 
after appellee left, appellee quit, it was on a Tuesday, he 
walked off, witness took charge in the meantime, brought 
the new superintendent down on a Monday, appellee came 
back that afternoon and said “I am through, you finish the 
job, give me some money, I want to get off the job”, came 
the next day, witness told him that it was impossible that 
he stay off, he said he was going to quit and witness said 
if he quit he would finish the job himself, when appellee quit 
he said “To hell with it”, walked off, and did not come 
back until 3 o’clock, appellee and witness have never been 
awfully friendly, there was no bad feeling at all that day, 
“we were very friendly”, witness was at least. (Apts. 
Apx. pp. 22-3.) 

The new superintendent was Jimmie Chichetti, appellee 
had not been working for some time before, when he came 
back at 3 o’clock he was all dressed up, saw him out on the 
job and in the office, after appellee quit he was not on the 
job every day, does not know how long he continued to sign 
checks and vouchers, does not know whether he did at all, 
on Monday morning when Chichetti came on the job appel¬ 
lee came in about 10 o’clock and witness introduced them, 
appellee did not go out on the job, stayed about an hour 
and went away, witness does not know why he came, does 
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not remember that he tried to transact any business after 
quitting, when appellee and witness talked about appellee 
taking over the job, appellee went to Baltimore, returned, 
and told witness he could not arrange the finances, wanted 
witness to let him have $40,000, told him would do so if 
he vrould secure the money, if he did that witness would not 
come near the job, witness had been complaining, was afraid 
he would lose money, appellee wanted one "way, witness 
wanted the other, they could never agree for the simple rea¬ 
son that appellee never answered "witness, or he laughed at 
him or most of the time he said “No”, "witness told him one 
time “My God, I don’t know how you got married, you 
have to say ‘yes’ when you get married.” (Apts. Apx. 
23-4.) 

Joseph J. Veralli testified that he was sent to Washington 
in April, 1934, to check up the job, report to Mr. Del Balso, 
make up the payroll and see how the progress of the job 
was going ahead, was on the job from about April 22, 1934, 
to the end and kept a diary respecting what took place, 
■which he produced, in which he made daily notes every eve¬ 
ning except that -when he was too busy would make no 
notes, appellee knew he was keeping the diary and asked 
him to include in it whether it was raining or not, witness 
knows about the difficulty between appellee and Mr. Del 
Balso, the job was progressing very slowly and Mr. Del 
Balso was dissatisfied about that. (Apts. Apx. p. 24.) 

His diary entry for September 17, 1934, stated that ap¬ 
pellee came in at 7:45, told "witness that he was not satisfied 
how the job was running, that the concrete contractors did 
not clean the bottom before the brick layer, who said he 
was losing time and money because the bottom was not 
ready, appellee “told him that he felt that he would not be 
on the job until it was finished”, and that he was under the 
impression that Mr. Del Balso was dissatisfied with the way 
he was supervising the job and that Mr. Del Balso did not 
think he could drive the sheeting, that unless he could give 
orders he would not come any more, he had two more big 
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jobs in Baltimore, on one be was losing plenty of money 
every week, but the two jobs did not give him any trouble 
like our job, in the evenings he could not sleep on account 
of the job. (Apts. Apx. pp. 24-5.) 

Mr. Del Balso was on the job for about three or four 
days a week prior to September 17, witness never heard 
him give orders while appellee was still on the job. (Apts. 
Apx. p. 25.) 

Veralli’s diary entry for September 18, 1934, stated that 
at about 11 o’clock appellee came into the office and told 
him he was going away, for his business, but felt that he 
would not stay much longer on the job and would not give 
witness orders for a very much longer time, did not know 
that he was coming back any more, he left and came back 
after a few minutes to tell witness that the bin was coming 
in and wanted to show the location he had previously se¬ 
lected to set it up but whoever would be in charge in future 
could change it, he came back again about 3 o’clock and 
asked witness what he did with the estimates for tide gates 
and structural steel, told him had them together ready to 
submit to his approval and he said it was better to send all 
estimates to New York because they would take care of it. 
(Apts. Apx. p. 25.) 

The diary entry for September 20, 1934, stated that ap¬ 
pellee came in about noon-time, asked if witness wanted 
him to sign checks or had Mr. Del Balso arranged how to 
draw money from the bank, told him did not know anything 
about it, he went on the job, came back with Mr. Del Balso, 
signed some checks and after a little while went awav, sav- 
ing he did not know when he would come back but would 
once in a while. (Apts. Apx. p. 26.) 

The diary entry of September 21, 1934, stated that ap¬ 
pellee called up about 2 o’clock and inquired if the plant 
wa« not working because it was raining, said he would come 
tomorrow. (Apts. Apex. p. 27.) 

The diary entry of September 22, 1934, stated that ap¬ 
pellee came in at 11 o’clock, went to the job, and a little 
while after came to the office and was there about one hour. 
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and told witness to give out or throw away his shoes and 
hat because he would not come any more on the job, told 
of the friction between him and Mr. Del Balso. (Apts. Apex, 
p. 27.) 

The diary entry of September 24, 1934, stated that Mr. 
Del Balso came with Chichetti, introduced him to witness 
and told witness he would take charge of the job, they went 
to the job, appellee came in about 10 o’clock and met Mr. Del 
Balso in the office (Aplts. Apx. p. 28). 

The diary entry for September 25, 1934, stated that ap¬ 
pellee came in for a few hours, signed a few checks for 
freight on cement and lumber, he, Del Balso and Gregorio 
and Rogge discussed contract for concrete work (Aplts. 
Apx. p. 28). 

The diary entry for September 26, 1934, stated that ap¬ 
pellee came in about 11 o’clock, met Mr. Del Balso in office 
who called him into the private office, witness went out but 
was called back and both asked him to be present at the 
conversation (Aplts. Apx. p. 28), appellee asked Mr. Del 
Balso what he intended to do about him now that he had a 
new superintendent on the job, appellee asked him to re¬ 
lease him from eventual loss due to somebody else’s manage¬ 
ment, Mr. Del Balso then started to explain why he put on 
the new superintendent, that the last time he was here and 
appellee was arguing with Gregorio about the bottom for the 
brick work appellee became very angry, got up in the air 
and said ‘I will go away and I will not come any more on the 
job”, that he really went away and came back after a long 
while, at about 3 P. M. with no working clothes on, Mr. Del 
Balso continued that he never told appellee to get out of the 
job, that on the same day they met in the office and appellee 
told Mr. Del Balso that he did not care to stay any longer 
on the job, that then Mr. Del Balso asked him to try to 
settle it, and not being able to supervise always at the job 
himself he would put on a new superintendent AND THAT 
APPELLEE SAID IT WOULD BE 0. K, and Mr. Del 
Balso said that when he saw appellee going away very upset 
and had been told that he expressed to somebody else his 
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intention to go away then Mr. Del Balso decided that it 
would be necessary to have a new superintendent, appellee 
asked the reason why he lost confidence, said that he did not 
say anything to somebody else about leaving the job but ad¬ 
mitted that he was very angry and went away saying “I 
won’t come back any more”, also admitted that for two 
months he and Mr. Del Balso did not agree on running 
the job, and that Mr. Del Balso always felt that he did al¬ 
ways the opposite to what Mr. Del Balso said or decided, 
Mr. Del Balso said the only j.eason he lost confidence was 
that the job was progressing very slowly and he did not 
think the work was progressing or carried out in a satisfac¬ 
tory way and he saw a loss on the job every day, that he had 
to take charge of the job and try to avoid a very probable 
loss and this could be only under new management, and ap¬ 
pellee said if that was the only reason they did not agree he 
was satisfied, and repeated that he would not feel respon¬ 
sible for any loss now that the job was under new manage¬ 
ment, and Mr. Del Balso said he will carry the job in the 
best way he could and about the responsibility of an actual 
loss it should be seen in the future who was responsible. 
(Aplts. Apx. pp. 30-1.) 

Veralli further testified “my diary is correct,” appellee 
was never sent away from the job. (Aplts. Apx. p. 32.) 

Antonio Gregorio testified by deposition that because of 
a heart ailment he would not be able to go to Washington to 
testify, that he had the sub-contract for the concrete work, 
started work in July, 1934, by the middle of September there 
was a discussion upon the wavy concrete, the brick layer re¬ 
ported that he was using too much cement, appellee, Mr. Del 
Balso, Kogge and the witness were present, appellee got a 
little hot in the head and said “To hell with the job” and 
walked away, and witness did not see him for, he believes, a 
month, it might have been two weeks, not in his working 
clothes but all dressed up in white. (Aplts. Apx. pp. 30-3.) 

Henry W. Heine, President of the Hudson Supply & 
Equipment Company, testified that in the fall of 1934, ap- 
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pellee came to his office and said he was quitting the job, and 
on cross-examination witness said that the information con¬ 
veyed to him by appellee was that he had ceased the job, had 
finished the job, terminated their relationship, they had fin¬ 
ished their relationship (Aplts. Apx. p. 33). 

The appellee offered evidence in rebuttal by Michael Al- 
tieri to the effect that he was in the ditch or hole about the 
middle of September when there was an argument following 
which he did not hear the appellee say “To hell with the 
job”, appellee did not, to his knowledge leave the job, next 
saw him there about 2 o’clock and thereafter every other 
day for about a month or so, and then every once in a while, 
and when appellee returned the day of the argument he had 
subsequent dealings with him pertaining to the job and gave 
witness orders, which was admitted over the objection and 
exception of appellant (Aplts. Apx. p. 34). What credence 
can be placed in this testimony when the witness first says 
that appellee did not to his knowledge leave the job and im- 
i mediately thereafter says that when the appellee returned 
the day of the argument he had subsequent dealings with 
him, etc.? If the appellee did not leave the job that day 
how did he return to it? 

7. The Auditor erred in finding that after plaintiff’s con¬ 
nection with the contract had been terminated the plaintiff 
continued to report at the job for the performance of his 
duties as general superintendent, practically every day 
thereafter until about the middle of October, 1934, when he 
finally left the job. 

9. The Auditor erred in admitting as supposed rebuttal 
the testimony of Michael Altieri concerning the giving of 
orders by the plaintiff after the latter had severed his con¬ 
nection with the job. 

8. The Auditor erred in over-ruling Del Balso’s objec¬ 
tions to the testimony of the plaintiff as to hearsay state¬ 
ments alleged to have been made to the plaintiff out of the 

i presence of any representative of Del Balso. 
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Points 7 and 9, because of their relation to one another, 
will be first considered, and therafter point 8. 

Even if it be true that the appellee continued to report for 
the performance of his duties as general superintendent 
practically every day after the termination of his connection 
with it until about the middle of October, 1934, or if it be 
true that during the same period of time he gave orders to 
Altieri this w'ould have no bearing whatever upon the ques¬ 
tion who was at fault in the terminating of the connection 
of the appellee with the job. It is wholly immaterial. He 
might have severed his connection with the job and after go¬ 
ing away repented of having done so and returned endeavor¬ 
ing to re-establish himself. If so, the proper way to do it 
was to take the matter up with the appellant and not merely 
assume to go to the job or even give or attempt to give or¬ 
ders. 

The testimony in this connection is as follows: 

Miles Spinney said that in the spring, summer and fall of 
1934, he was supposed to have charge of pile driving, ap¬ 
pellee was in active charge of the job from the time witness 
went there until some time in the latter part of September, 
1934, was practically there every day as far as witness can 
remember and the greater part of the day, either in the 
month of September or October a new superintendent came 
there and relieved appellee, Mr. Del Balso brought in the 
new superintendent and told witness he would be witness’ 
boss from then on and that appellee would not be there for 
a while, but appellee continued to come to the job after that, 
witness ’ orders were received from the new superintendent, 
the other sub-contractors, foremen and superintendents re¬ 
ceived orders from the new superintendent at times, appel¬ 
lee was there several times after the new superintendent 
came, imagines this was a couple of months or such a mat¬ 
ter (Aplts. Apx. pp. 15-16). 

Charles English, Mr. Del Balso brought new superinten¬ 
dent over to witness and said he was going to be the super¬ 
intendent, witness saw appellee on the job after that, pos¬ 
sibly two weeks (Aplts. Apx. p. 16). 
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Michael Altieri, after new superintendent came witness 
saw appellee pretty nearly every day, but he was not there 
all the time (Aplts. Apx. p. 17), and in rebuttal this wit¬ 
ness further said that when appellee returned the day of 
the argument he had subsequent dealings with him pertain¬ 
ing to the job and he gave witness orders (Aplts. Apx. p. 
34). 

Appellee, himself, said that on the day the new superin¬ 
tendent came on the job he was there and several days after¬ 
wards but was not active, just went around and tried to give 
orders to the superintendent Mr. Del Balso put there, con¬ 
tinued to come to the job until about the 10th or 11th of Oc¬ 
tober, just occasionally, was not supposed to be there all the 
time, continued until the 10th or 15th of October and was 
there for some time in November occasionally (Aplts. Apx. 

p. 21). 

Hearsav testimonv was offered and received as follows: 

* w 

When the new superintendent came on the job, appellee 
went to the foreman to give him orders, but the foreman 
said he had been told not to take any orders from appellee, 
but would have to take orders from the new superintendent, 
and the engineers, and Inspector of the city told him the 
same thing. Motion to strike as hearsay was made and 
overruled (Aplts. Apx. p. 21). 

10. The Auditor erred in finding that the loss sustained 
on the job was only $2,366.02. 

11. The Auditor erred in sustaining the plaintiff’s ob¬ 
jections to the allowance of accounting expenses in the sum 
of $875.00, bond premiums in the sum of $600.00, salary 
payments plus compensation and liability insurance 
thereon, to James Chichetti, in the sum of $4,451.00 and 
traveling expenses in the sum of $2,402.00. 

12. The Auditor erred in sustaining the objections of 
the plaintiff to attorney’s fees aggregating $4,000.00. 

13. The Auditor erred in failing to allow the credit 
items set forth in paragraph 21 of his report. 
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The items referred to in points 11 and 12 are sufficiently 
set forth therein. Those referred to in point 13 are set out 
at page 43 of Appellant’s Appendix. 

The Auditor’s finding with respect to the accounting ex¬ 
penses in the sum of $875.00 is based upon the statement 
that there is no sufficient showing that the same were in con¬ 
nection with the construction of the sewer (Aplts. Apx. p. 
39). 

George M. Freedman, an accountant, testified that the ap¬ 
pellant did no other job than the one involved in this suit 
(Aplts. Apx. p. 33), and this testimony is uncontradicted. 

The Auditor’s disallowance of the $600.00 bond premium 
and of the salary payments, compensation and liability in¬ 
surance of James Chichetti is based upon the appellant’s 
supposed breach of contract (Aplts. Apx. p. 39), the disal¬ 
lowance of $2402.00 of traveling expenses is based upon the 
statement that there is no sufficient showing that they were 
incurred in connection with the construction of the sewer 
(Aplts. Apx. pp. 39-40), notwithstanding the testimony of 
Freedman just mentioned (Aplts. Apx. p. 33), and the dis¬ 
allowance of $4,000.00 as attorney’s fees is not based upon 
any claim that they were excessive, but that the evidence is 
meager and unsatisfactory and insufficient to justify their 
allowance, notwithstanding the testimony of Freedman 
(Aplts. Apx. p. 33), and the items set out in paragraph 21 
of the Auditor’s report (Aplts. Apx. p. 43) are disallowed 
because the Auditor was unable to determine from the evi¬ 
dence the validity of these charges or any of them (Aplts. 
Apx. p. 44), notwithstanding the testimony of Freedman 
aforesaid (Aplts. Apx. p. 33). The allowance of these items 
would increase the amount of the loss by the aggregate of 
them. 

14. The Court erred in failing to over-rule the Auditor’s 
report with respect to each of the thirteen preceding 
points. 
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This point is a summation of those which precede it and 
requires no elaboration here. 

15. The Court erred in making an allowance to the 
plaintiff on the basis of a quantum meruit. 

This point is so fully stated in the summary of argument 
at pages 10-11 supra that we need only add thereto the 
observation that notice of a claim which a defendant is to 
meet is an essential element of due process. Karrick v. 
Wetmore, 25 App. D. C. 415. 

Furthermore, even though we were in error in this con¬ 
tention, the appellee’s case as to quantum meruit has been 
rested by him throughout on the proposition that the al¬ 
leged wrong of the appellant “may have been of such a na¬ 
ture as to preclude the ascertainment of damages with cer¬ 
tainty”. But we submit that even in a case 'where such a 
rule might be applicable, the words “may have been” must 
be changed to the word “was”, in other words “was of such 
a nature as to preclude the ascertainment of damages with 
certainty”, as to which there is not a scintilla of evidence in 
this case. 

Accordingly, since as we have seen the finding that the 
appellant unlawfully or wrongfully terminated the contract 
is incorrect, the entry of a judgment in appellant’s favor for 
the amount of the loss shown by the record is necessary, but 
even if that were not so there is no statement of fact and no 
principle of law to support the allowance of a quantum mer¬ 
uit judgment for the appellee. 

It is, therefore submitted that the judgment appealed 
from should be reversed with directions to the lower Court 
to enter a judgment in favor of appellant for the amount of 
the loss sustained on the contract. 

Respectfully, 

William C. Sullivan, 

Joseph C. Turco, 

Attorneys for Appellants. 
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Suit was commenced by Frank Carozza, who filed a Bill 
of Complaint against Michael Del Balso, Inc., and others, 
which others were discharged from the suit by decree of 
Court. The Bill was twice amended, and the case was heard 
on the second amended Bill of Complaint to establish an 
equitable lien, for accounting, injunction, and receiver. 

The second amended Bill of Complaint, after its jurisdic¬ 
tional averments, states that on February 28, 1934, the de¬ 
fendant, Michael Del Balso, Inc., hereinafter referred to 
as Del Balso, entered into a written contract with the Com¬ 
missioners of the District of Columbia for the construction 
of a sewer in the District of Columbia, known as the North¬ 
east Boundary Sewer Extension Work, from 21st and A 
Streets, Northeast, to the Anacostia River, south of King- 
man Lake, for the agreed compensation of, to wit, approxi¬ 
mately $585,000.00; that on, to wit, March 26, 1934, Del 
Balso entered into a written contract with the plaintiff, a 
copy of which is attached to the Bill as Exhibit A, wherein 
and whereby Del Balso employed plaintiff as its “General 
Superintendent” in connection with the work under its con¬ 
tract aforesaid with the District of Columbia for sewer con¬ 
struction, agreeing, among other things, to furnish all the 
money required to carry on the contract to its completion, 
and to pay to the plaintiff for his services as “Gen- 
2 eral Superintendent” an amount of money out of the 
profits of the contract equal to 25 per cent thereof, 
if the profits did not exceed 5% per cent, and if they ex¬ 
ceeded 5% per cent, the plaintiff was to receive all of the 
profits above said percentage, and the contract provided, 
“if there is any loss on the contract, that the employee will 
pay to the employer the amount of money necessary to 
make up the said loss, either in cash or in securities that 
are acceptable to the employer”; that all equipment neces¬ 
sary for the completion of the work was to be furnished by 
the employee, and in the event the employer had to pur¬ 
chase any new equipment, the full cost thereof was to be 
charged to the cost of the work, and such equipment was 
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then to become the property of the employee—the plaintiff 
—if the finished contract showed a profit of at least 5% per 
cent to the employer and, if it did not show such profit, then 
the equipment and materials were to become the property of 
the employer only to an amount equal to 5% per cent of 
the face of the contract, and the balance of the equipment 
was to become the property of the employee—the plain¬ 
tiff. 

The second amended Complaint further stated that the 
plaintiff entered into the performance of his duties under 
said contract and worked as such “General Superinten¬ 
dent” for a period of six months from, to wit, April 15,1934, 
when Del Balso wrongfully and illegally directed plaintiff 
to leave the work and refused to permit him to return to his 
duties, under the terms of the contract, and during the 
course of his employment as “General Superintendent”, 
the plaintiff purchased for and on account of the construc¬ 
tion work equipment of the approximate value of $50,- 
000.00; that the sewer construction work, under the contract 
between Del Balso and the Commissioners of the District 
of Columbia, was completed on, to wit, December 7, 1935, 
and accepted and approved by the Commissioners of the 
District of Columbia, and Del Balso has received on ac¬ 
count thereof to date the sum of approximately $500,000.00, 
leaving a balance due thereunder of, to wit, $85,- 
3 000.00, payment of which has been delayed pending 

adjustments of alleged wage disputes with employees 
of Del Balso, and which plaintiff is informed and believes 
has been adjusted, and the Commissioners of the District 
of Columbia and the disbursing officer thereof are about to 
turn over to Del Balso the balance of said contract price 
within the next few days and a draft for said balance, pay¬ 
able to its order, has been drawn and is ready for delivery 
to it; that plaintiff is advised and, therefore, avers that by 
reason of Hie provisions of the contract aforesaid, he is en¬ 
titled to an equitable lien upon the funds due Del Balso, as 
a result of the aforementioned contract, and he avers upon 
information and belief, which he expects to prove at the 
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trial, that Del Balso has earned a large sum of money as 
profits, as a result of the aforesaid contract with the Dis¬ 
trict of Columbia, of which plaintiff is entitled to his pro¬ 
portionate share out of the funds due Del Balso, in accor¬ 
dance with the terms of the contract between plaintiff and 
Del Balso, and that it is indebted to plaintiff for his pro¬ 
portionate share of said profits, but has failed and refused 
to pay the same and/or to account to him for the profits 
made under and by virtue of said contract between Del 
Balso and the District of Columbia; that Del Balso has 
closed up its temporary Washington office, removed all the 
equipment of the approximate value of $50,000.00 purchased 
for this work, on which the plaintiff has an equitable lien in 
accordance with the terms of said contract, and has failed 
and refused to account to the plaintiff for any of the profits 
of said contract, or to pay any sums whatsoever to the 
plaintiff, and plaintiff avers that if Del Balso receives 
said balance of money, it will remove same from the Dis¬ 
trict of Columbia, and plaintiff will be unable to satisfy 
any decree establishing his lien on said funds which he may 
receive from this Honorable Court. 

By the second amended Bill of Complaint, the 
4 plaintiff further avers upon information and belief, 
which he expects to prove at the trial, that Del Balso 
has earned a large sum of money as profits, as the result of 
the aforesaid contract in the District of Columbia, and that 
during the period in which he was employed as “General 
Superintendent” with the broad powers and authority given 
him under the contract, as aforesaid, there was a substan¬ 
tial margin of profits on the operations during that period 
of time, and there was a reasonable expectation that the 
percentage of profit would have continued during the en¬ 
tire progress of the job, had he been permitted to carry on 
his function of “General Superintendent” with all the au¬ 
thority given him under the contract, and had he not been 
wrongfully discharged, and that he is entitled to his propor¬ 
tionate share of the funds due Del Balso, in accordance with 
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the terms of the contract between the plaintiff and the said 
defendant, or his proportionate share of the profits under 
the terms of the contract, or for his actually earned and 
reasonably anticipated profits for the period in which he 
was employed and during the continuance of the job, but 
that Del Balso has refused and continues to refuse to pay 
him such sum or sums as might be due him, and to account 
to him for the disbursements and receipts from said job, 
all of which information he is entitled to have, under and 
by virtue of the contract aforesaid; and that he is advised 
and believes, and therefore avers, that he has no complete 
and adequate remedy at law. 

The contract between the plaintiff and Del Balso, which 
is the basis of the suit, is in the words and figures follow¬ 
ing: 

“THIS AGREEMENT, made as of the 26th day of 
March, 1934, between Michael Del Balso, Inc., (a New York 
Corporation), of 819 Edgewater Road, Bronx, New York 
City, hereinafter called the “Employer” and Frank Ca- 
rozza, of 2901 North Charles Street, Baltimore, Maryland, 
hereinafter called the “Employee”, WITNESSETH: 

“WHEREAS, the Employer has heretofore entered into 
a contract with the Government of the District of 
5 Columbia, Washington, D. C., for the construction of 
a sewer known as the Northeast Boundary Sewer 
Extension, from 21st Street and A Street, Northeast, the 
Anacostia River, South of Kingman Lake. 

“WHEREAS, the Employer desires to employ the Em¬ 
ployee in connection with the work under said contract; 
and 

“WHEREAS, the Employee is willing to accept said em¬ 
ployment on the terms and conditions hereinafter set 
forth; 

“NOW, THEREFORE, in consideration of the covenants 
and agreements hereinafter set forth, IT IS AGREED: 
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“FIRST: The employer hereby employs the Employee 
as General Superintendent in connection with the work 
under said Contract to use his personal efforts and busi¬ 
ness experience and advice, and the Employee accepts said 
employment and agrees to devote his entire time and energy 
exclusively to the performance of the work under said con¬ 
tract. 

“SECOND: The Employer hereby agrees to furnish all 
the monies required to carry on this Contract to its com¬ 
pletion, and in consideration for the furnishing of the 
monies required, the Employer will receive a sum of money 
out of the profits of said contract, an amount equal to Five 
and three-quarters per cent (5% %) of the gross amount of 
the Contract. Said gross amount of the Contract to be the 
amount of the total contract, as is evidenced on the Final 
Payment Voucher, issued by the Government of the District 
of Columbia, for this project. 

“THIRD: In the event that the Contract does not pro¬ 
duce a profit in the amount of Five and three-quarter per 
cent (5 3 A%) of the gross amount of the Contract, the Em¬ 
ployer will retain for itself all of the profit that is made on 
the contract, same not to exceed Five and three-quarter per 
cent (5%%). 

“FOURTH: It is further agreed, that in the event that 
the Contract does not show more than Five and three- 
6 quarter per cent (5%% profit, then the Employer 
shall pay to the Employee an amount of money out 
of the profits, equal to Twenty-five per cent (25%) for his 
services as General Superintendent. 

“FIFTH: It is further agreed, that if there is any loss 
on the Contract, that the Employee will pay to the Em¬ 
ployer the amount of money necessary to make up the said 
loss, either in cash or in securities that are acceptable to 
the Employee. 

“SIXTH: In further consideration of the services of the 
Employee as General Superintendent, it is hereby agreed, 
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that he is to receive all of the monies of the profits, in ex¬ 
cess of Five and three-quarters per cent (5%%) of the 
gross amount of the Contract from the Employer. If the 
profits on the Contract exceed Five and three-quarter per 
cent (5%%), then paragraph number FOUR becomes null 
and void. 

“SEVENTH: It is mutually agreed that the Employee 
as General Superintendent, is authorized to negotiate con¬ 
tracts with Sub-Contractors, the purchase of materials and 
machinery, necessary for the construction of said contract, 
but shall not enter into any contracts or incur any expense 
or create any liability on the part of the Employer without 
the consent and approval of the Employer. 

“EIGHTH: In the event that the Employee cannot devote 
his entire time on this project, then he shall designate his 
representative, who shall meet with the approval of the 
Employer. The representative shall be paid by the Em¬ 
ployee, personally. 

“NINTH: All equipment necessary for the completion of 
this contract is to be furnished by the Employee. In the 
event that the Employer has to purchase any new equip¬ 
ment for this project, then the full cost of the Equipment, 
materials, etc., is chargeable to the cost of work. This 
equipment, materials, etc., at the completion of the contract, 
shall become the property of the Employee only on condi¬ 
tion that the Employer has received the Five and three- 
quarter per cent (5%%) profit on the gross amount 
7 of the contract. In the event that the Employer’s 
profit does not amount to Five and three-quarter per 
cent (5%%), then all equipment, materials, etc., shall be¬ 
come the property of the Employer, only to the amount not 
to exceed the Five and three-quarter per cent (5% %). Any 
excess above this specified percentage shall become the 
property of the Employee. 

“TENTH: The Employer shall have the right to reserve 
any amount necessary to satisfy and/or discharge any 
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claims arising out of or in connection with or against said 
contract. 

“ELEVENTH: All invoices for supplies, materials and 
equipment have to be approved by both the Employee and 
the Employer before the Employer makes payment for the 
invoices. 

“TWELFTH: All books and records shall be kept by the 
Employer, who shall also have on the works one Timekeeper 
and an Engineer, both salaries of which are chargeable 
to the work. 

“In Witness Whereof, the parties hereto have signed 
and sealed this instrument as of the day and year first above 
written. 

MICHAEL DEL BALSO, INC., 

By MICHAEL DEL BALSO, 

President. 

FRANK CAROZZA 

In the presence of: 

AMERICO FILIPPONE 

The prayers of the second Amended Bill of Complaint 
were for process, the appointment of a receiver pendente 
lite to take over the balance due under the contract between 
Del Balso and the Commissioners of the District of Colum¬ 
bia, that a mandatory injunction pendente lite issue against 
the Commissioners of the District of Columbia and its dis¬ 
bursing officer, directing them to pay said balance 
8 over to the receiver to be held by him pending final 
determination of the matters alleged; that plaintiff 
be declared to have an equitable lien on the funds due Del 
Balso for plaintiff’s proportionate share of the profits in 
accordance with the terms of his contract; that an account¬ 
ing be had between plaintiff and Del Balso and a decree be 
entered against Del Balso in such sums as may be due and 
payable by it to the plaintiff, to be paid out of the funds 
in the hands of the receiver, and for general relief. 
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Del Balso’s answer to the second amended Bill of Com¬ 
plaint stated that the summation therein of the contract 
between the plaintiff and Del Balso was not entirely cor¬ 
rect, and for accuracy and greater certainty made refer¬ 
ence to the contract itself; admitted that in pursuance of 
the contract plaintiff entered into the performance of his 
duties and worked as General Superintendent for a period 
of approximately six months from, to wit, April 15, 1934, 
but denies that it wrongfully or illegally directed plaintiff 
to leave the work or refused to permit him to return to his 
duties under the terms of the contract, and denies that dur¬ 
ing the course of his employment as General Superinten¬ 
dent plaintiff purchased for and on account of the construc¬ 
tion work equipment of the approximate value of $50,- 
000.00; avers that plaintiff entered into the performance 
of his duties on or about April 15, 1934, but that on or 
about September 22, 1934, without intervention on the part 
of Del Balso, and of plaintiff’s own accord, he left the 
construction work which he had engaged himself to super¬ 
intend throughout the entire period unattended, of his own 
will, stating to one of the employees of Del Balso that he 
did not wish to proceed with the contract or the construc¬ 
tion work any further; denies that plaintiff purchased 
equipment on account of the construction work of the ap¬ 
proximate value of $50,000.00 and, to the contrary, avers 
that equipment in the approximate amount of $16,500.00 
was purchased, all with monies of Del Balso; avers that 
before plaintiff, of his own volition, left the con- 
9 struction work contemplated under the contract, he 
took with him equipment of the approximate value 
of $5,000.00, in violation of the contract, since it yielded 
no profit; denies that the wage disputes mentioned in the bill 
have been adjusted; denies that it has earned a large or 
any sum of money as profits as a result of the contract 
with the District of Columbia; avers that as no profits have 
been realized plaintiff is not entitled to a proportionate or 
any share of or out of the funds due Del Balso, whether in 
accordance with the terms of the contract, Exhibit A to 
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the bill, or otherwise; denies that it is indebted to the 
plaintiff for a proportionate or any share of alleged profits 
and reiterates that there were none; admits that it has- 
refused to make any payments to the plaintiff as profits, 
and avers that the only reason for said refusal is there were 
no profits; denies that it has failed or refused to account 
to the plaintiff; avers that the District of Columbia con¬ 
tract produced a loss of approximately $15,000.00; that 
through its counsel it did, on, to wit, May 13,1936, by letter, 
tender to the said plaintiff through his counsel a copy of 
the financial statement of the job, who refused to accept 
same; admits that it closed its temporary Washington office 
upon the completion of the District of Columbia contract 
and removed from the District of Columbia all of the equip¬ 
ment purchased for the said work; denies that plaintiff has 
an equitable lien on said equipment or any part of same, 
and admits that any balance of money received by it under 
the District of Columbia contract will be removed from 
the District of Columbia, and avers that it is amply re¬ 
sponsible financially to answer to any judgment or decree 
which may be obtained against it in this cause; denies that 
during the period in which plaintiff performed his duties 
as General Superintendent there was a substantial margin 
of profit and makes reference to the contract, Exhibit A, 
upon the question whether the powers conferred upon the 
i plaintiff thereby were broad, narrow or otherwise; 

10 avers that it is wholly immaterial whether there was 
i or was not a reasonable expectation that there would 

be a percentage of profit during the entire progress of the 
job after the plaintiff had severed his connection therewith, 
but denies that had plaintiff’s connection continued there 
would have been any percentage of profit; denies that plain¬ 
tiff was ever discharged by Del Balso, wrongfully or other¬ 
wise, and avers that if plaintiff was entitled to any profit 
under his contract it was only for the completion thereof 
and by willfully abandoning the same plaintiff forfeited 
whatever rights he might otherwise have had in the prem¬ 
ises. 
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The answer included a cross bill against the plaintiff 
reciting the contract between Del Balso and the District of 
Columbia, on the one hand, and Del Balso and the plaintiff 
on the other; that during the period of time plaintiff was 
employed he conducted the work in such manner that the 
construction of the sewer became retarded and, as a result 
thereof, a deficit of $50,000.00 was created, that plaintiff 
abandoned his work on the contract and, thereafter, Del 
Balso employed other engineers under whom the work be¬ 
gan to progress with more rapidity and, as a result of the 
better management and more rapid advance, the deficit was 
reduced to a considerable extent; that during the time the 
plaintiff was on the construction work he removed from the 
job certain articles of equipment, to wit, 2 Ford V-8 trucks, 
chassis and cabs of the value of $1,974.50, and one 27-E 
Smith Paver of the value of $3,295.00, which had been pur¬ 
chased during the months of April and May, 1934, with the 
monies of Del Balso; the work at the completion thereof 
showed a loss of approximately $15,000.00, plus other inci¬ 
dental expenses not accounted for in the financial state¬ 
ment above mentioned, and the prayers of the cross bill 
were that all proper accounts and accountings be taken 
and had in such manner as the Court shall direct; that by 
final decree the plaintiff be required to pay to Del Balso 
such sum or sums as may be shown to be due the 
11 latter as the result of losses sustained by it, or other¬ 
wise ; that the plaintiff be required to return to Del 
Balso the articles of equipment appropriated and removed 
without authority, or to pay over to Del Balso the reason¬ 
able value thereof, and for general relief. 

The plaintiff’s answer to Del Balso’s cross bill admitted 
the recital of the contracts between Del Balso and the Dis¬ 
trict of Columbia, on the one hand, and Del Balso and 
plaintiff, on the other; that in pursuance of the latter con¬ 
tract, he entered into the performance of his duties on, to 
wit, April 15, 1934, and remained employed on said con¬ 
tract until, to wit, September 22, 1934, but denies that he 
deserted his employment of his own volition, that during 
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the period of time he was so employed he conducted the 
work in such a manner that the construction of the sewer 
became much retarded and, as a result thereof, a deficit of 
$50,000.00 was created, that the abandonment of the job by 
him was a voluntary act on his part, that he announced to 
employees of Del Balso that he would not proceed further 
with the construction work, and that, if possible, he would 
like to be relieved of the condition of his contract; and 
states the true fact to be that he did not of his own volition 
desert the said employment, that without just cause or 
excuse he was summarily and illegally dismissed, and that 
Del Balso directed him to leave the work and refused to 
permit him to return to his duties under the terms of the 
Contract. He also denies that Del Balso employed other 
engineers under whom the work began to progress with 
more rapidity and, as the result of better management and 
more rapid advance, the deficit was reduced to a consider¬ 
able extent. He denies that he removed the articles and 
equipment from the construction work, as alleged in the 
cross bill, and states the true fact to be that the equipment 
was removed at the special instance and request of the 
President of Del Balso, and its cost was charged against 
a debt that the said President owed another corpo- 
12 ration. 

The plaintiff denies the averments of the cross bill 
that all of the equipment for the construction work was 
purchased with funds belonging to Del Balso, that at no 
time did he advance any sum of money whatsoever for the 
purchase of equipment and found himself unable so to do, 
as the result of which Del Balso became the owner of said 
property, several pieces of which, as aforesaid, the plain¬ 
tiff removed and appropriated to his own use without au¬ 
thority. He denies the further averments of the cross bill 
that at no time throughout the progress of the work, or at 
the completion thereof, did the same show a profit, as con¬ 
templated under the contract, and the further averment 
that the work at the completion thereof showed a loss of 
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approximately $15,000.00, plus other incidental expenses 
not accounted for in the financial statement. 

The cause duly came on for hearing before Mr. Justice 
Jennings Bailey, without a jury, and in the course thereof 
the following proceedings were had: 

The plaintiff testified on his own behalf and, after ex¬ 
tended argument by him with counsel, the Court said: 

“I have warned the witness several times, that he is to 
stop talking and answer questions, now if he does not do 
it when I tell him, I will hold him in contempt of Court and 
act accordingly.” 

He testified that, among other things, he contracted with 
the Hudson Building and Supply Company for furnishing 
all the steel, common brick and cement for the job upon 
which there was to be a rebate of $10,000.00, which the wit¬ 
ness reported to Mr. Del Balso; that after the job started, 
for two or three months, witness and Mr. Del Balso went 
along fine until the trouble on the piles, when three, four 
or five weeks elapsed during which we got no results, Mr. 
Del Balso began to lose patience and to say the job should 
be finished in October, September, Thanksgiving Day, and 
it has not been started yet, and he was making gen- 
13 eral complaints, “which he thought he should make 
them”; that when they sub-let the concrete to Gre¬ 
gorio and Roggi, brought down from New York, he said he 
was going to finance them, this discussion must have been 
in August, the agreement was that they should leave the 
bottom of concrete in such shape that the brick layer could 
put in one-half inch of cement and then lay brick and when 
we got started on the brick work we found that the brick 
did not fit, the excavation was either too high or too low, 
we had to pick out concrete and build it up, that was prac¬ 
tically the start of Mr. Del Balso’s trouble; Mr. Del Balso 
would give witness orders to do a certain thing and he 
would reply that he would do so and so, this happened prac¬ 
tically every time he came down on the job after two or 
three months. 
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On cross examination, the plaintiff further testified that 
when there was a severance between him and the job, about 
$167,000. of work had been completed from which 10 per 
I cent would have to be deducted to be retained by the Dis- 
i trict, as well as certain payments to be made to sub-con¬ 
tractors, and certain materials to be furnished, all of which 
amounted to approximately $140,000.00, and there was a 
! profit of approximately $40,000.00, taking the whole month 
of October. 

As witness understood the contract, the only thing Del 
Balso had to do was to furnish the money and to approve 
anything witness did “as far as buying the material and 
placing it on the job and the sub-contractors”, witness was 
the General Superintendent and Mr. Del Balso was to just 
i come in and see that everything was all right; during the 
pile driving dispute excavation was going on, where we 
i could not drive piles we could not excavate because the 
District did not allow us to go farther unless we would 
drive piles; and thereupon the following occurred: 
i “Q. Was there any time on that job that you recall when 
the job was actually at a standstill? 

14,15 “A. As far as going on the bottom and pouring 

concrete, yes; it was at a standstill three or four 
weeks; and you know it. 

“Mr. Turco: I don’t know it. 

“The Court: Don’t make any statements of that kind, 
i Just answer his questions. Don’t let me have to call your 
attention to that again;” that after the new superintendent 
came on the job, witness signed a few checks for him. 

A. T. Carozza testified on behalf of the plaintiff that 
he had been a contractor for forty odd years, doing con¬ 
struction work of every type; that he was familiar with the 
plans and specifications of the job in question, was ac- 
quinted with the type of services performed by the plaintiff 
during the course of plaintiff’s employment; that he went 
to the job nearly every morning and in his opinion the rea- 
i sonable value of the plaintiff’s services was between $20,- 
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000.00 and $25,000.00 a year. (This testimony was objected 
to by counsel for the defendant on the ground that no claim 
was made for a quantum meruit basis and that preliminary 
cross-examination of witness’ competency had in effect es¬ 
tablished his incompetency and for other reasons. The 
Master took into consideration the objection and motion 
to strike out, but no formal ruling was ever made there¬ 
upon.) 

Miles Spinney, a witness for the plaintiff, testified that 
in the spring, summer, and fall of 1934, he was employed 
by the plaintiff for Del Balso, supposed to have charge of 
pile driving and to be superintendent of that work, that 
plaintiff was in active charge of the job from the time wit¬ 
ness went there until some time in the latter part of Sep¬ 
tember, 1934, was practically there every day as far as wit¬ 
ness can remember, and the greater part of the day, either 
in the month of September or October, a new superintendent 
came there and relieved the plaintiff, Mr. Del Balso was 
there a number of times before the new superintendent 
came on the job, don’t think Del Balso ever expressed any 
opinion or made any criticism about the part of work wit¬ 
ness was doing, when witness went there they had a small 
outfit driving pile, witness and Mr. Del Balso got together 
and decided on getting a bigger machine and, after rigging 
it up, instead of having one they had two machines; dis¬ 
cussions between plaintiff and Mr. Del Balso were mostly 
in Italian, witness did not understand the language and 
could not say whether they were going to kiss or fight one 
another, and believes there were times when they did not 
feel any too kindly toward one another; Mr. Del Balso 
brought in the new superintendent and told witness that 
he would be witness’ boss from then on, and that plaintiff 
would not be there for a while, plaintiff continued to come 
to the job after that, but witness’ orders were received 
from the new superintendent, the other sub-contractors, 
foremen and superintendents received orders from the new 
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16 superintendent at times, plaintiff was there several 
times after the new superintendent came, imagines 

this was a couple of months of such a matter. 

On cross-examination, the witness said that the discussion 
between plaintiff and Mr. Del Balso about the new pile 
driver machine was no more than an ordinary conversa¬ 
tion; before the new superintendent came, plaintiff spent 
the biggest part of his time on the job, would not say that 
between September 17th and the time the new superintend¬ 
ent came plaintiff spent very little time on the job. 

Charles English, called by the plaintiff, testified that his 
work was excavation, and he worked on this job for the 
excavation sub-contractor; that plaintiff was in active 
charge of the job when it started; that maybe Mr. Del Balso 
made some little comments on how and why and the where¬ 
fore, but he never went into that with witness, about the na¬ 
ture of the job or w*hy he was doing so, things like that; 
that up to the latter part of September, or the first part of 
October, he feels that he can say that he saw plaintiff on 
the job every day from early morning until he finished at 
night; could not say how long this continued, nothing hap¬ 
pened which would enable him to fix the time; until the time 
when the new superintendent came on, plaintiff was on the 
job every day, witness would say; Mr. Del Balso brought 
the new superintendent over to witness and told witness 
he was going to be the superintendent on the job; witness 
saw plaintiff on the job after that, possibly two weeks, prior 
to the time the new superintendent came on the job, wit¬ 
ness was never present when plaintiff and Mr. Del Balso 
were discussing matters. 

Charles Bevan Clark, a witness for the plaintiff, testified 
that he was an engineer, was somewhat of an assistant to 
the plaintiff on this job from early in the spring until 
around the first of August, 1934, during which time occa¬ 
sionally he saw Mr. Del Balso on the job; he and 

17 plaintiff conversed in Italian, sometimes in English, 
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if they wanted witness to listen; their conversations 
were “Some time exceedingly friendly and other times 
. . . there was not the slightest doubt that they were 
angry at each other and fighting just before witness left 
there, they were not making love to each other; up to the 
time witness left, plaintiff was on the job every day for 
practically the entire day. 

Midtael Altieri, a witness for the plaintiff, testified that 
he is a brick laying contractor, laid the brick on this job 
under contract; plaintiff was in active charge when witness 
first went on the job, did not see Mr. Del Balso there until 
about three or four weeks afterwards, witness started work¬ 
ing on the job about August 15th or 16th, 1934; plaintiff was 
there until the new superintendent came on every day from 
half past seven to half past four or five and after the new 
superintendent came witness saw him pretty nearly every 
day, but he was not there all the time; Mr. Del Balso never 
discussed with witness the nature of his sub-contract and 
questions relating to his work, and witness had no knowl¬ 
edge at all about the new superintendent until he was 
brought on the job, after which the other sub-contractors 
and foremen took their orders from him; “I recall several 
times that the grades down there for the brick work and the 
concrete man was always low”; Mr. Del Balso was present 
many times, and witness discussed with him the question 
of the grades he was getting. 

Thereupon, the Court suggested that the cause be re¬ 
ferred to the Auditor, both sides agreed, and the Court en¬ 
tered its order in the words and figures following: 

“This cause coming on to be heard, and it appearing to 
the Court that both parties in their pleadings pray an ac¬ 
counting, it is thereupon by the Court this 29th day of No¬ 
vember, 1938, ordered that this cause be, and the same here¬ 
by is, referred to the Auditor of the Court to determine 
which party breached the contract by the termination of 
the connection of the plaintiff therewith and to state 
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18 the accounts between the parties as prayed by them, 
with leave to each party to introduce before the Au¬ 
ditor the evidence already taken or any part thereof, and 
that the Auditor report to the Court as expeditiously as 
may be, together with all evidence which may be taken be¬ 
fore him. 

“And it is further ordered that the penalty of the under¬ 
taking given by the plaintiff be, and the same hereby is re¬ 
duced to Five Thousand Dollars, ($5,000.00). 

JENNINGS BAILEY, 

Justice ” 

The cause thereafter duly came on for hearing before the 
Auditor of the Court, in the course of which about 1000 
pages of testimony were taken, the material portions of 
which, for the purposes of this appeal, are as follows: 

At the hearing before the Auditor, the plaintiff testified 
on his own behalf that, after the work started, the relations 
with Mr. Del Balso were very good for awhile. They were 
delayed by the District of Columbia wanting more pile to be 
driven and he stopped because.the contract did not call for 
more piling. He told Mr. Del Balso that he wanted more 
money for that particular part because it was not in the 
contract; he waited for four or five weeks to find out whether 
we were to be paid more, that is when Mr. Del Balso began 
to lose patience about this and that. He came down and be¬ 
gan arguing and did not like the way we were doing, delay¬ 
ing the job, wanted to go on with the piles. Witness told 
him we were not getting enough money on the piles, that was 
the first break we had on the job; pile driving was approved, 
so that we could get more money for it; after that, the sub¬ 
contractor on the concrete started and we had a couple more 
arguments, “When I say ‘argument’ we were talking and he 
was talking”, and he did not seem to be satisfied the way we 
were doing it; those disputes occurred every time he 

19 came down from New York—three months after the 
work started, he would stay two or three days, “the 
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argument started when the pile driver was standing still and 
continued until Mr. Del Balso brought the superintendent 
down and put him in my place”; there were many com¬ 
plaints by Mr. Del Balso about not going on with the job, not 
finishing in eight months, “we were supposed to finish in 
eight months”, he complained we were delaying the job; the 
brick layer happened to be from Baltimore, and could not 
match the brick, the concrete was either too high or too low, 
witness and Del Balso went down to find what was wrong, 
witness called the attention of the subcontractor that he 
had to do the work a little better so that brick contractor 
could put the brick on; Mr. Del Balso resented that, said 
that witness was too hard on these people, that he brought 
from New York, and to be easy on the brick layer, that was 
where the arguments came on. The witness being asked: 
“Did, or not, Mr. Del Balso endeavor to give any actual 
orders on the job or to state how the work should be done?” 
The witness replied, “He was telling me about it; I don’t 
think while I was there he interfered much on the job; I 
don’t think he interfered much with the subcontractor, but 
told me what to do and not to do on the job.” 

The disputes got so hot, the two of us got so hot, that Mr. 
Del Balso suggested that witness take the job over, saying, 
“You know we cannot get along. I never had a boss in my 
time—I never had a boss, I don’t think, in your time, you 
have been a general contractor and never had anybody boss¬ 
ing you, and I never had anybody bossing me; there cannot 
two fellows be bossing the job. Therefore, you take the job 
over and give me my money back”. That was about the 
15th of August or the first of September. Witness told him 
that when he asked him to bid on the job he wanted him to 
come in more as a friend and not that we be fighting all the 
time. “If you want to get out, how do you want to get 
out ? ’ ’ And he said that he would give witness all the 
20 profit, provided he guaranteed him his money back, 
that he had put in as much as $50,000.00 on the job 
and wanted that back; witness told him that he would have 
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to go to Baltimore and ask the bank whether he could get 
enough money to finance himself from that day on for he 
could not pay Del Balso the money he had mentioned, but 
would pay when the job was finished, if he could get $40,- 
000.00 to finance himself, then he would be able to take the 
job over; witness came back the next week and told Mr. Del 
Balso he could get enough money to finance himself, so if 
he wanted to give him the job he would be able to finance 
from then on; Del Balso said to the witness, “Don’t you 
think I should have some profit?”, and the witness replied, 
“First you said you did not want any profit, now you do.” 
Mr. Del Balso said he would also want a bond that witness 
wrould finish the job; they argued a few days and that fell 
through; they traveled along all the time disputing, but they 
traveled along, and from that day until about September 
22nd, then had what witness called arguments every time 
Mr. Del Balso came dowm to Washington. He did not like 
the way witness was going to sheet a hill, so he decided that 
he was going to do it himself, said he wras going to have a 
superintendent down here to take charge under his orders; 
witness and Mr. Del Balso decided something had to be 
done, and Mr. Del Balso said that from then on he was go¬ 
ing to do the work himself, so they went into the office and 
had a discussion in the presence of Veralli about what they 
were going to do about this. Veralli prepared a statement 
in the office and, when Mr. Del Balso came in witness had a 
showing that there was still a profit on the job, as much as 
$75,000.00 or $80,000.00, on the whole job in the entirety, 
some profit already, not that much, Mr. Del Balso said that 
he did not think it was that way, he was going to do the 
work himself, witness said he did not think he would let him 
take charge of the job without telling witness what he was 
going to get, witness said he wanted $10,000.00, he 
21 said he would give witness the $10,000.00- commission 
which they were going to get from Heine, witness said 
he also wanted Mr. Del Balso to relieve him of the respon¬ 
sibility of the contract, Mr. Del Balso said he would not do 
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that but would hold witness for any loss, he said he would 
give him $5,000.00; discussion lasted for three hours, wit¬ 
ness got in the machine to go back to Baltimore, Mr. Del 
Balso inquired what he was going to do, and he said he was 
not going to do anything, would let Mr. Del Balso know 
Monday, would write him a letter, came back Monday at 10 
instead of 7 o’clock, there was a man in the room with Mr. 
Del Balso looking over the blueprints of the job, as witness 
went over on the job he found that Mr. Del Balso had his 
superintendent there, witness went to the foreman to give 
him orders but he said he had been told not to take any 
orders from witness, have to take orders from the new su¬ 
perintendent, the engineer and inspector of the city told 
him the same thing. Motion to strike as hearsay was over¬ 
ruled. 

Witness was on the job that day and several days after¬ 
wards but was not active, just went around and tried to 
give orders to the superintendent Mr. Del Balso put there, 
continued to come to the job until about the 10th or 11th of 
October, just occasionally, was not supposed to be there all 
the time, continued until the 10th or 15th of October, and 
was there for some time in November, occasionally, to see 
what was going on, the new superintendent was not brought 
on with witness’ approval. 

On cross examination, the plaintiff further testified that 
perhaps he did not go on the job until about noon Septem¬ 
ber 20th and maybe until 2 o’clock on September 21, “I 
don’t recall whether I was on the job at all”, and it may be 
that on September 25th he only came in for a couple of 
hours, Mr. Del Balso told him to get off the job the day they 
had the meeting in the office, Veralli was present at witness’ 
request, he did not receive any notice from Mr. Del Balso 
putting him off the job, any more than putting in a new 
superintendent; does not think that Mr. Del Balso in- 
22 terfered much with the subcontractors, “but more or 
less bothering me”, “he did not interfere with the 
subcontractors—while I was there, anyway. No, sir, he did 
not.”' 
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Plaintiff received reports from New York regularly, show¬ 
ing receipts and disbursements, each of which contained the 
specific statement, “This report does not take into consid¬ 
eration any accounts payable as of this date or retained 
percentages due.” 

Michael Del Balso, called as a witness for the plaintiff, 
testified that he was President of Del Balso, that it was to 
put up the money and plaintiff was to run the job under 
witness’ supervision, he does not know whether the con¬ 
tract called for his supervision, being asked if he had tried 
to supervise the job, he replied, “After Mr. Carozza left the 
job, I did. I never did ‘try’ supervising that job,” never 
did anything by way of supervision before plaintiff left; 
witness disagreed with plaintiff about the way the sheeting 
was being driven, and whether or not to go ahead with the 
piling, disagreed on a lot of things, did not try to force the 
going ahead with the piling, came to Washington every 
week, did no supervision, he came because his money was 
being spent here and he wanted to see which way it was run¬ 
ning, plaintiff was crying every day that he was broke, his 
money was gone, and he did not know how he could pay Del 
Balso. He would not call it arguments, just discussed 
things, never had any argument, witness thought the job 
should be constructed one way and plaintiff thought it 
should be the other, witness wanted a bigger pile driving 
machine than plaintiff wished, plaintiff would laugh at him, 
or not answer, or say, “No”, most of the time he would say, 
“No”; sometimes it was claimed that the concrete was too 
high and sometimes too low, we adjusted it as we went 
along, no disagreement with plaintiff about that, he would 
say that the poor brick layer would lose a lot of money and 
witness would say “poor Altieri”, (the brick layer,) why 
don’t you say “poor Gregorio,” sometimes. Grego- 
23 rio and Roggi were the concrete contractors, witness 
financed them on this job. 

Witness put a new superintendent on the job about a week 
after plaintiff left. He quit. It was on a Tuesday, he 
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walked off, witness took charge of the job in the meantime, 
brought the new superintendent down on a Monday, plain¬ 
tiff came back that afternoon, he said, “I am through, you 
finish the job, give me some money, I want to get off the 
job”. He came the next day, witness told him that it was 
impossible that he stay off the job, and he said he was going 
to quit, witness said if plaintiff quit he would finish the job 
himself. When plaintiff quit, he said, “To hell with it”, 
and walked off, and did not come back until 3 o’clock. Plain¬ 
tiff and witness have never been awful friendly, there was 
no bad feeling at all that day, “we were very friendly”, 
■witness was, at least. 

The new superintendent was Jimmie Chichetti; plaintiff 
had not been working for some time before. When he came 
back on the job at 3 o ’clock, he was all dressed up, saw him 
out on the job and in the office. 

WTien Veralli brought his figures out, all we had to finish 
the job was $65,000.00, and we had to pay all expenses and 
labor, the job was not in good shape, it was a losing propo¬ 
sition, that was what witness was worrying about, plaintiff 
said it was in good shape. Witness could not recognize Ver¬ 
alli’s figures if he should see them now, because he does not 
read or write in English, never checked on the records; after 
he quit, plaintiff was not on the job every day, does not 
know how long he continued to sign checks and vouchers, 
does not know whether he did sign at all. 

On Monday morning, when Chichetti came on the job, 
plaintiff came in about 10 o’clock and witness introduced 
them; plaintiff did not go out on the job, he stayed about an 
hour and went away; he does not know why he came, does 
not remember that he tried to transact any business after 
quitting. 

WTien plaintiff and witness talked about plaintiff 
24 taking over the job, plaintiff went to Baltimore, re¬ 
turned, and told witness he could not arrange the 
finances, he wanted witness to let him have $40,000.00, told 
him would do so if he would secure the money, in other 
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words, produce a bond, told him if he did that witness would 
not come near the job, witness had been complaining, was 
afraid he would lose money; plaintiff wanted one way, wit¬ 
ness wanted the other; they never could agree for the simple 
reason that plaintiff never answered witness, or he laughed 
at him or, most of the time, he said, “No”; witness told him 
one time, “My God, I don’t know how you got married, you 
have to say ‘yes’ when you get married.” 

Joseph J. Veralli, a witness for Del Balso, testified that 
he had been employed by Mr. Del Balso since 1930, with the 
exception of one year when he was abroad; that he was sent 
to Washington in April, 1934, to check up the job, report to 
Mr. Del Balso, make up the payroll, and see how the prog¬ 
ress of the job was going ahead; that he -was on the job from 
about April 22,1934, to the end, and he kept a diary respect¬ 
ing what took place, which diary he produced, in which he 
made daily notes every evening, except that when he was 
too busy, he would make no notes at all that day. Plaintiff 
knew that he was keeping the diary and asked witness to 
include in it whether it was raining or not; witness knows 
about the difficulty between plaintiff and Mr. Del Balso, the 
job was progressing very slowly and Mr. Del Balso was dis¬ 
satisfied about that. He read from the diary entries of Sep¬ 
tember 17, 1934, as follows: 

“Arrived at office 6:20. Went to the job at 7 o’clock, to 
check the time. Mr. Carozza came in at 7:45. I met him on 
the job and he told me that he was not satisfied how the job 
was running, that Gregorio and Reggio did not clean the 
bottom before Mr. Altieri, who said that he was losing time 
and money on account of the bottom was not ready. 

“He told me that he felt that he would not be on the 
25 job until it was finished, and that he was under the 
impression that Mr. Del Balso was dissatisfied with 
the way he was supervising the job, and that Mr. Del Balso 
did not think he could drive the sheeting. 

“He showed to me the sheeting he drove already and told 
me that he still was thinking that it was nothing wrong with 
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it. Then he told me that unless he could give orders, that 
he would not come any more, that he had two more big jobs 
in Baltimore; that on one of them he was losing plenty of 
money every -week, but the two jobs did not give him any 
trouble like our job; that in the evenings he could not sleep 
on account of the job. 

“Later on he came to the office and told me that he had 
an argument with Mr. Bill Robinson, inspector, who later 
apologized to him. Received a letter from Mr. Filippone 
and showed it to Mr. Carozza, who told me that he would 
decide when Mr. Del Balso was coming in.” 

Mr. Del Balso was on the job for about three or four days 
a week prior to September 17th, I have never heard him 
give orders while plaintiff was still on the job. 

Witness read from his diary entry on September 18, as 
follows: 

“Arrived at the office at 6:15, went to the job at 6:45, 
called for Mr. Del Balso. 

“At about 11 o’clock Mr. Carozza came into the office and 
told me that he was going away, for his business, but he felt 
that he would not stay much longer on the job and he would 
not give me orders for very much longer time, that he did 
not know that he was coming back any more. He left, and 
he came back after a few minutes, to tell me that the bin 
was coming in and he wanted to show to me the location he 
had previously selected to set it up. I went with him on the 
job and he showed to me the location and said that that was 
the place he selected, but whoever would be in charge 
26 in future could change it. 

“Mr. Carozza came back at about 3 o’clock. He 
asked me what I did with the estimates for tide gates and 
the structural steel. I told him that T had them together, 
ready to submit it to his approval. He told me that it was 
better if I would send all the estimates to Nett York, because 
they would take care of it. 

“On September 19,1 arrived at the office at 6 o’clock, went 
to the job, and I brought the level to give a grade for the 
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brickwork. Went for Mr. Del Balso. Came back at 8:30. 
Went to buy film for Mr. Del Balso’s movie camera. When 

I came back, Mr. Carozza was looking for me, and together 
went into the police station at Fifth and E Streets, S. E., to 
let out a driver who was only charged with cutting branches 
off trees with bin on his truck. Mr. Lanigan was with us. 

4 ‘ The Cowper Company, Incorporated, sent a truck to get 

II piles. Mr. Del Balso told me that we should not give him 
the piles because we did not know them. , ’ 

Further read from his diary entry of September 20th, as 
follows: 

“Arrived at the office at 6 o’clock, went onto the job, and 
called for Mr. Del Balso at 7:30. 

“Mr. Carozza came in at about noontime. When he came 
in he asked me if I wanted him to sign checks or Mr. Del 
Balso had already arranged how to draw money from the 
bank. I told him that I did not know anything about it. 

“He, Mr. Carozza, went on the job, came back with Mr. 
Del Balso, who asked him to sign checks for the panels and 
one for a loan to Gregorio and Reggio. He, Mr. Carozza, 
did it. 

“I showed to him a few bills, and he signed the checks for 
them. After a little while he went away, saying that he did 
not know when he -would come back, but he would once in a 
while. He showed me a check for $507.00 as a credit 
27 for some material bought for our job. 

“Sent and received a telegram from Mr. Filippone. 
Wrote to Mr. Filippone. I made out the payroll. I sent 
the bill to the Cowper Company, Incorporated, for the 11 
piles we gave to them yesterday. Mr. Del Balso told me to 
call a photographer to make a picture of the condition of 
the job. I called him, and 12 exposures were taken. Mr. 
Del Balso showed to me the waste of the material—the part 
of the machinery buried into the ground, a coil of ma- 
nila rope buried in the mud, and other -waste. 

4 ‘The crane was ready to work, today, and was moved on 
top of the gravel pit.” 
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He then read from his diary entry of September 21st, as 
follows: 

“Arrived at office at 6 o’clock. Went to the job and called 
for Mr. Filippone at 7 o’clock. Gregorio and Reggio could 
not pour concrete on account of heavy rain. 

“Made out the payroll. Mr. Del Balso helped us. 

“Mr. Carozza called up at about 2 o’clock and inquired if 
it was the truth that the plaint was not working because it 
was raining. He told me he would come tomorrow. 

“With Mr. Del Balso and the lawyer Turco, we went to 
the Union Station. Mr. Del Balso left on the 4 o’clock train. 
I wired to his home. Received a telegram from Mr. Del 
Balso, from Baltimore, advising me he left his pocketbook 
in his old suit. I wired him back I had it in my possession. 
Mr. Del Balso told me to order long sheeting and to watch 
that the slope would not fall down.” 

He then read from his diary entry of September 22nd, as 
follows: 

“Arrived at the office at 6:20. The concrete gang was 
ready to start to work, but it was raining, and did not start. 

“Mr. Carozza came in at 11 o’clock. He -went to the job, 
and a little while after, came to the office and was 
28 there for one hour. He told me to give out or throw 
away shoes and hat because he would not come any 
more on the job. He told me the friction between him and 
Mr. Del Balso. He told me that Mr. Del Balso wanted to 
give out the sheeting to H. 0. Firor for $15,000.00 but that 
was throwing away money because we could do for less. 

“Mr. Reggio and Gregorio supposed to show him a con¬ 
tract for the concrete. But they did not show up because 
they were busy on the job. Mr. Carozza told me to continue 
the sheeting the way we were doing, if Mr. Del Balso were 
not come on Monday morning.” 

He then read from his diary entry of September 24th, as 
follows: 
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“Arrived at office at 6:10. Went to the job, to see if the 
bank had moved. Came back to the office. Called the plant, 
advising them that we would pour concrete at about 8 
o’clock. Mr. Del Balso came in with Mr. James Chichetti. 
Mr. Del Balso introduced him to me and told me that he 
would take charge of the job. They went to the job. 

“Mr. Carozza came in at about 10 o’clock, and met Mr. 
Del Balso in the office. They spoke about the sheeting, and 
Mr. Carozza told Mr. Del Balso that it was not wise to give 
the sheeting in a subcontract to H. O. Firor because he felt 
that it would cost much less if we had to do it. 

“I wrote a letter to the Arundel Corporation.” 

He then read from his diary entry of September 25th, as 
follows: 

“Arrived at the office at 6:30. Went to the job at 7 o’clock. 
Called for Mr. Del Balso at 7:20. 

“Mr. Carozza came in for a few hours, and signed a few 
checks for freight on cement and lumber. Mr. Carozza, Mr. 
Del Balso and Gregorio and Reggio discussed the contract 
for the concrete work. Mr. Carozza said that everything 
was 0. K. except the return of the bags of cement, the road¬ 
way, and the use of another mixer.” 

29 He then read from his diary entry of September 
26th, as follows: 

“Arrived at office at 6:15. Called for Mr. Del Balso at 
7:30. Mr. Carozza came in at about 11 o’clock, and met 
Mr. Del Balso in office. Mr. Del Balso called him into the 
private office. I went out, but I was called back and both 
asked me to be present at their conversation. Mr. Del 
Balso asked me the conduct for the excavation. They 
started to discuss who supposed to excavate beyond the 
sheeting line. Mr. Carozza claimed that at the time the 
contract was written, he intended to sublet to H. O. Firor 
all the excavation necessary for the job, and Michael Del 
Balso, Inc., was supposed to do all the sheeting necessary. 
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“Mr. Del Balso claimed that in the way the contract was 
made up, he would say that H. 0. Firor supposed to exca¬ 
vate up to the inside face of the sheeting, and Michael Del 
Balso, Inc., supposed to do the excavation for the thickness 
of the sheeting. 

“Mr. Carozza said that Mr. Del Balso supposed to do all 
the excavation necessary to clear the bottom of the plank 
for the driving. Then Mr. Carozza proposed that in the 
event H. 0. Firor would ask for a job, we would propose 
that Michael Del Balso and H. 0. Firor would assume the 
expenses, each one putting in the work the same amount of 
labor. Mr. Del Balso called Mr. Carozza’s attention that 
Mr. Carozza did not agree with him in subletting the sheet¬ 
ing to H. 0. Firor for $15,000. Mr. Carozza again said that 
he thought that, doing it by ourselves, we would spend less 
than $15,000. Mr. Del Balso then said, ‘If I lose any money 
on it, you do not blame me. ’ 

“They discussed contract about the concrete. Mr. Del 
Balso said that he thought it was fair to allow to Gregorio 
and Reggio half bag empty for every barrel of cement and 
that the roadway supposed to be fixed and maintained by 
the general contractor because everybody else would use 
it. Mr. Carozza said that he explained to Tony 
30 Gregorio at the time they were figuring the job that 
he would not promise to give and maintain a smooth¬ 
faced roadway. 

“Then they spoke about the allowance of the use of a 
mixer or mixers. Mr. Del Balso said that he never prom¬ 
ised to use over two mixers. Mr. Carozza that he never 
promised even one, and that he would not O.K. to give them 
a second mixer, because in their first letter they never men¬ 
tioned it. Mr. Del Balso said that the job would require two 
mixers and that instead of tying up the job and slowing 
down the progress of it, he would buy another mixer, let 
Gregorio and Reggio use it, and later it could be seen what 
would be decided. 
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‘‘Mr. Carozza then asked what Mr. Del Balso intended to 
do about him, now that Mr. Del Balso had a new superin¬ 
tendent on the job. Then Mr. Carozza asked Mr. Del Balso 
to release him from eventual loss due to somebody else’s 
management. Mr. Del Balso then started to explain the 
reason why he put on the new superintendent. Mr. Del 
Balso said that the last time he was here and Mr. Carozza 
was arguing with Tony Gregorio about the bottom for the 
brickwork, Mr. Carozza became very angry, got up in the 
air, and said, ‘I will go away and I will not come any more 
on the job’; that Mr. Carozza really went away and came 
back after long while, at about 3 p.m., with no working 
clothes on. Mr. Del Balso continued that he never told Mr. 
Carozza to get out of the job; that on the same day they 
met in the office and Mr. Carozza told Mr. Del Balso that 
he did not care to stay any longer on the job; that then Mr. 
Del Balso asked him to try to settle it; and not being able 
to supervise always at the job himself, he would put on a 
new superintendent, and that Mr. Carozza said it would be 
O.K. 

“And Mr. Del Balso said that when he saw Mr. Carozza 
going away, very upset, and when he had been told that Mr. 
Carozza expressed to somebody else his intention to go 
avray, then Mr. Del Balso decided it would be necessary to 
have a new superintendent on the job. 

31 “Mr. Carozza asked him the reason why Mr. Del 
Balso lost confidence. Mr. Carozza said that he did 
not say anything to somebody else about to leave the job, 
but admitted that he was very angry and that he went away 
saying, ‘I won’t come back any more.’ Mr. Carozza also 
admitted that for two months Mr. Del Balso and himself 
did not agree on running the job and that Mr. Del Balso 
always felt that Mr. Carozza did always the opposite of 
what Mr. Del Balso said or decided. 

“Mr. Del Balso said that the only reason he lost con¬ 
fidence in Mr. Carozza was that the job was progressing 
very slowly and that he did not think the work was pro- 
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gressing and carried out in a satisfactory way, and that he 
saw a loss on the job every day. Mr. Del Balso said that 
he had to take charge of the job and try to avoid a very 
probable loss, and this could be done only under new man¬ 
agement. 

“Mr. Carozza said that if that was the only reason that 
they did not agree, he was satisfied. Then Mr. Carozza re¬ 
peated again that he would not feel responsible for any 
loss, now that the job was under a new management. 

“Mr. Del Balso said that he will carry the job in the best 
way he could; and about the responsibility of an eventual 
loss, that should be seen in the future who was respon¬ 
sible for it. Then Mr. Del Balso told Mr. Carozza that he 
would offer to Mr. Carozza again two ways to settle the dis¬ 
pute: first, that Mr. Carozza should give back to Mr. Del 
Balso or secure in a proper way all the money paid out and 
that Mr. Carozza should give him a bond for the completion 
of the job, the same he has with the District. In this way 
Mr. Carozza could run the job the way he wanted, without 
interference by Mr. Del Balso; second, that Mr. Del Balso 
should run the job without interference by Mr. Carozza; 
and if any money were left at the end, after deducting what 
was due to Mr. Del Balso, what was due under the 
32 previous contract, it was all Mr. Carozza’s profit. 

“Mr. Carozza said he could not accept the first 
proposition because he lost all his money on the two road 
jobs in Baltimore, that the jobs were finished and so were 
the money invested, that he does not have any cash money 
to pay back the money paid by Mr. Del Balso; and even if 
he could do it, he never would pay for a completion bond. 

“Then Mr. Del Balso said that he would run the job and 
get out of the hole himself, and Mr. Carozza as well. Mr. 
Del Balso showed to him a tentative statement made by Mr. 
Filippone: expenses paid by both the New York and Wash¬ 
ington office, $90,026; accounts still payable, $13,821.70; 
making a total of $103,857.70. 
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“Received from the District $89,546.36; which will make 
a loss of $14,310.34. 

“Total amount of contract, $585,000.00; received with the 
retainage $90,243.51; balance of work to be done, $494,- 
756.49. Work still to be done according to the estimate, 
$407,368, which will make a balance of $87,388.49, less sheet¬ 
ing of $15,000.00 slope excavation, $6,300.00, miscellaneous 
$4,000.00, making a total of $25,300.00, would leave $62,- 
088.49 to be used for pay roll expenses, salaries, miscel¬ 
laneous. 

“Mr. Carozza made a tentative statement as follows: 
concrete material, $4.20 per cubic yard; steel forms, 38 
cents per cubic yard; blaster, 10 cents per cubic yard; ex¬ 
tra, 5 cents per cubic yard; making a total of $10.60 per 
cubic yard. 

“Contract price, $11.90, less $10.60; profit on the con¬ 
crete, $1.30 per cubic yard. 

“Excavation: Balance of excavating, 70,000 cubic yards 
at 90 cents, will make $63,000.00; to be paid to H. O. Firor, 
70,000 cubic yards of paid excavation plus 20,000 cubic 
yards of extra excavation, or 90,000 cubic yards at 35 cents, 
or $31,500, leaving a balance of $31,500. 

33 “Sheeting, $20,000.00, leaving a profit on the exca¬ 
vation of $11,500. 

“The summary of the profit will be like this: Assume the 
profit on concrete $40,300; rebate on steel, $2,000; extras, 
$10,000; excavation, $11,500; gravel, 3,000 cubic yards at 
one dollar and a half a cubic yard, will make $4,500; total 
profit, $68,300. 

“Mr. Del Balso said that there were plenty of expenses to 
take care of and those figures were not real profit. Mr. Del 
Balso asked Mr. Carozza what he thought if Mr. Lanigan 
would ask Mr. Del Balso to drive piles at cost-plus in place 
of sheeting. Mr. Carozza said it would be 0. K.” 

Veralli further testified, “My diary is correct,’’ plaintiff 
never was sent away from the job. 
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Antonio Gregorio, a witness for Del Balso, whose testi¬ 
mony was taken by deposition, said that because of a heart 
ailment he would not be able to go to Washington to testify; 
he had the subcontract for the concrete work; started work 
in July, 1934; built the forms all over again because they 
■were not built right, they could not be pulled after the con¬ 
crete was put in, it cost about $3,000.00 to rebuild them, they 
had been built by the plaintiff; began to pour concrete early 
in August; by the middle of September, there was a discus¬ 
sion upon the wavy concrete; the brick layer reported that 
he was using too much cement; plaintiff, Mr. Del Balso, Reg¬ 
gio, and the witness were present; they started arguing 
about the bottom, and Mr. Del Balso said, “What hap¬ 
pened?” While we all started a conversation, the plaintiff 
got a little hot in the head and said, “To hell with the job,” 
and walked away; he walked away from the job and witness 
did not see him for, he believes, a month, it might have been 
two weeks; he was not in his working clothes when witness 
next saw him, but was all dressed in white. 

Henry W. Heine, President of the Hudson Supply & 
Equipment Company, a witness for Del Balso, testi- 
34 fied that in the Fall of 1934. the plaintiff came to his 
office and said he was quitting the job. On cross ex¬ 
amination, the witness further said that the information 
conveyed to him by the plaintiff was that he had ceased the 
job, he had finished the job, terminated their relationship, 
they had finished their relationship. 

George M. Freedman, a witness for Del Balso, testified 
that Del Balso did no other job than the one involved in this 
suit. 

The plaintiff offered testimony in rebuttal as follows: 
By the plaintiff himself, around the middle of September, 
there arose a discussion about the concrete bottom. Plain¬ 
tiff did not make the remark, “To hell with the job”; he 
left, we all left, and he came back about 2 or half past 2 ; did 
not stay away from.the job a month or two weeks; when he 
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came back in the afternoon, he did not say to Mr. Del Balso, 
“I am through.” 

Michael Altieri testified that he was in the ditch or hole 
about the middle of September when there was an argument 
following which he did not hear the plaintiff say, “To hell 
with the job”. Plaintiff did not, to his knowledge, leave the 
job; next saw him there about 2 o’clock and, thereafter, 
every other day for about a month or so, and then every 
once in a while and, when plaintiff returned the day of the 
argument, had subsequent dealings with him pertaining to 
the job, and he gave witness orders, (which was admitted 
over the objection and exception of Del Balso on the ground 
that it was not proper rebuttal subject to motion to strike 
out, which was immediately made and overruled with ex¬ 
ception.) 

At the conclusion of the hearings before the Auditor, he 
filed a lengthy report, the material portions of which are 
as follows: 

“The main question for consideration is ‘which party 
breached the contract by the termination of the connection 
of the plaintiff therewith’. 

35 “Upon consideration of the entire testimony and 
evidence, the Auditor makes the following 

“Findings of Fact : 

“The plaintiff, Frank Carozza, is a general contractor, 
and has been engaged in the contracting business since 1908, 
and in general has constructed sewers, roads, water works 
and bridges, his activities having been mostly confined to 
Maryland and the District of Columbia. The defendant, 
Michael Del Balso, Inc., is a contracting firm domiciled in 
New York but carrying on its activities beyond the State of 
New York. 

“In the year 1934, the District of Columbia advertised 
for bids for the construction of a sewer in Northeast Wash¬ 
ington, known as the Northeast Boundary Sewer Extension, 
from 21st Street and A Street, Northeast, to the Anacostia 
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River, south of Kingman Lake. The plaintiff, upon seeing 
the advertisement, became interested, and took steps to pre¬ 
pare and submit a bid. In view of the fact that he was, at 
that time, engaged in the construction of another project, 
plaintiff found it necessary to obtain financial support, and 
approached one John B. Sprague, an engineer and a resi¬ 
dent of the State of New York, a mutual acquaintance of 
plaintiff and Michael Del Balso, president of the defendant 
corporation. 

“Sprague informed plaintiff that he was, himself, not in 
a position to provide the necessary capital; and suggested 
that Del Balso might be interested. Through the offices of 
Sprague, Del Balso and his associate were approached, and 
thereafter a meeting was held in Baltimore between plain¬ 
tiff, Del Balso, Sprague and others, where the matter was 
discussed and blueprints and specifications examined, and a 
trip was made to Washington to examine the site of the 
proposed sewer. 

“Tentative computations were made which seemed to 
indicate that the bid to be submitted should be about $610,- 
000.00, more or less; and upon this figure Del Balso 
36 agreed to provide the necessary capital for a consid¬ 
eration of 5 per cent, of the gross amount of the bid, 
plus reimbursement of interest on any sums borrowed. Del 
Balso then returned to New York, leaving a bid sheet signed 
in blank, together with a certified check for $25,000.00, the 
deposit required to be made with the District of Columbia. 

“After Del Balso’s departure for New York, further com¬ 
putations were made and plaintiff determined that the 
amount of the bid could be reduced to about $585,000.00, due 
largely to his plan to secure sand and gravel from the Ca- 
rozza Sand and Gravel Company, at a figure substantially 
below the then current market price. 

“Sprague returned to New York and informed Del Balso 
of the proposed reduction of the amount of the bid. Del 
Balso was not satisfied with the proposed reduction, and at¬ 
tempted to reach plaintiff over the telephone, but being un- 
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able to do so, he ‘just let it go’; (See Testimony, Vol. 3, p. 
181). Plaintiff thereafter submitted a bid in the amount of 
$585,198.00, which turned out to be the successful bid. A 
meeting was then held between Del Balso and plaintiff in 
Baltimore, and with the aid and advice of plaintiff’s son, 
Sprague, and others, the foregoing contract was written 
and executed. Sprague, who had been a party to the nego¬ 
tiations, relinquished any interest reserved for him in the 
undertaking and voluntarily withdrew, stating that he be¬ 
lieved the profits would be too small to be shared by three 
persons. 

“The plaintiff, as general superintendent, proceeded to 
negotiate contracts with various subcontractors, for the 
purchase of materials and machinery necessary for the con¬ 
struction of the sewer. Among the contracts negotiated by 
plaintiff were one with the Hudson Supply and Equipment 
Company, for steel, amounting to $101,000, under which the 
defendant was to receive a rebate of $10,000.00; one with 
the Firor Company of Baltimore, for excavation work; 
and one with Michael Altieri, for brick work. Defendant 
established bank accounts in Washington and New 
37 York City to provide the necessary finances; entered 
into a contract with the firm of Gregorio & Rogge, 
a partnership, of New York City, for concrete work, and 
furnished equipment, etc. 

“After making the necessary arrangements with sub¬ 
contractors, the plaintiff, about April 22, 1934, actually 
started the construction of the sewer. Del Balso put a 
bookkeeper on the job, who kept records of the expendi¬ 
tures and receipts; and communications were received by 
plaintiff from the defendant’s office in New York, monthly, 
showing the expenditures and receipts. Up to about Sep¬ 
tember or October, 1934, the reports from New York indi¬ 
cated that the receipts, including the value of the materials 
on hand, exceeded the expenditures, although in the com¬ 
munications from New York attention was called to the 
fact that all materials purchased had not been paid for. 
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“From March until September, 1940, Del Balso made 
many trips to Washington, and frequently complained of 
the plaintiff’s methods as superintendent. Del Balso’s re¬ 
peated complaints and criticisms gave rise to heated con¬ 
troversies between the parties, -which continued until the 
latter part of September, 1934, when the defendant wrong¬ 
fully terminated plaintiff’s connection with said contract 
by appointing a new superintendent. The plaintiff con¬ 
tinued to report at the job for the performance of his duties 
as general superintendent, practically every day thereafter, 
until about the middle of October, 1934, when he finally 
left the job. 

“On the evidence submitted, and the foregoing findings 
of fact, the Auditor finds, as a conclusion of law, that the 
defendant, Michael Del Balso, Inc., breached the foregoing 
contract by the termination of the connection of the plain¬ 
tiff therewith. 

“Reference is made to the following pages of testimony 
concerning the operations of plaintiff and defendant under 
said contract and the termination of plaintiff’s connection 
therewith: 

“Testimony of Mr. Carozza, Vol. 1, pp. 24-37, 91-96; 
Vol. 9, pp. 686-696. 

38 “Testimony of Mr. Del Balso, Vol. 3, pp. 185-191, 
202-228. 

Testimony of Mr. Veralli, Vol. 6, pp. 449-462; Vol. 7, pp. 
507-508, 538-551, 560-562. 

Testimony of Mr. Altieri, Vol. 9, pp. 716-719. 

Testimony taken before Mr. Justice Bailey, Nov. 28 and 
29, 1938, filed herewith: Miles Spinney, pp. 84-93; Charles 
English, pp. 94-97; Charles Bevan Clark, pp. 98-100; 
Michael Altieri, pp. 100-104. 

Testimony of Antonio Gregorio, deposition filed January 
20, 1939. 

“12. The next question to be determined is whether or 
not a profit was made on said job in an amount which en¬ 
titles the plaintiff to recover under the foregoing contract, 
which forms the basis of this action. 
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“13. The evidence discloses, and the Auditor according¬ 
ly finds, that there was no profit made on said job, and 
that, to the contrary, a loss was sustained in the amount of 
$2,366.02, as shown in the Auditor’s statements of the ac¬ 
counts between the parties, infra. 

“14. Complying with the direction of the Court, the 
Auditor is stating, in the annexed schedule, the accounts 
between the plaintiff and the defendant, showing the total 
amount received by said defendant for the construction of 
said sewer (including the sum of $8,221.83 held by the Dis¬ 
trict of Columbia), and the expenses incurred in connection 
with the construction of said sewer, found by the Auditor 
to be properly allowable. 

“15. Included in defendant’s statement of account (de¬ 
fendant’s Exhibit 48) are certain credits, to which the 
plaintiff has objected, upon the ground that they are not 
properly allowable in this accounting, the credits objected 
to being as follows: 

“(a) Accounting expense of $875.00, paid to the Glick- 
Freedman Company, Certified Public Accountants, for 
various audits of the defendant’s books and records, for 
preparation of defendant’s tax returns, and for prepara¬ 
tion of schedules and accounts in connection with this 
suit. 

39 “(b) Payments of premiums made to the Mary¬ 

land Casualty Company, aggregating $600.00, on a 
discharge lien bond in the penalty of $15,000.00, given pur¬ 
suant to an order of Court entered herein on May 26, 1937, 
to secure the release of $15,000.00 retained by the District 
of Columbia; (See Court’s order of November 3, 1936). 

“(c) Salary payments, plus compensation and liability 
insurance thereon, aggregating $4,451.00, made to James 
Chichetti, who was appointed superintendent in the place 
of plaintiff. 

“d) Travelling expenses, aggregating $2,402.00, incurred 
by officers of the defendant corporation, on trips between 
New York and Washington. 


39 


“(e) Attorneys’ fees paid to Joseph C. Turco and Wil¬ 
liam C. Sullivan, as follows: 


July 31, 1936 Fee to Joseph C. Turco $2,500.00 

Sept 9, 1937 “ “ “ “ “ 500.00 

Jan. 25, 1937 “ William C. Sullivan 250.00 

July 28, 1937 “ “ “ “ “ 250.00 

May 14, 1938 “ “ “ “ “ 250.00 

Oct. 7, 1938 “ “ “ “ “ 250.00 


$4,000.00 

“(f) Payment of $1,250.00 made to administratrix of 
estate of Daniel Rogge, deceased, in settlement of suit 
brought against defendant for causing the death of de¬ 
ceased. 

“(g) Payment to Michael Altieri of $2,993.57 in excess of 
the amount due him under his contract with defendant. 

“(h) Payment of $2,992.49 to Gregorio and Rogge for 
“concrete forms taken over” by defendant. 

‘ ‘ (See evidence offered in support of above items, and 
objections to the items, Vol. 9, pp. 728-735; Vol. 12, pp. 
949-957.) 

“16. Upon consideration of the plaintiff’s objections to 
credits (a) to (d), supra, the Auditor finds that said objec¬ 
tions should be sustained, for the following reasons: 

“(a) Because there is no sufficient showing that 
40 the payments aggregating $875.00 were made to 
Glick-Freedman Company in connection with the 
construction of said sewer. 

“(b) Because the $600.00 paid to the Maryland Casualty 
Company, was an expense resulting from defendant’s 
breach of said contract. 

“(c) Because the salary and insurance thereon, aggre¬ 
gating $4,451.00, paid to said James Chichetti, for his ser¬ 
vices as superintendent, was an expense resulting from 
defendant’s breach of said contract. 

“(d) Because there is no sufficient showing that the trav¬ 
elling expenses, aggregating $2,402.00, incurred by officers 
of the defendant corporation on trips between Washington 
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and New York, were incurred in connection with the con¬ 
struction of said sewer. 

“17. With respect to the attorney’s fees aggregating 
$4,000.00 paid by the defendant to Joseph C. Turco and 
William C. Sullivan (credit (e) supra), it appears the de¬ 
fendant paid, in attorneys’ fees, sums aggregating $5,192.75. 
Of this amount at least $250.00 was paid to Bandler, Haas 
and Collins, of 11 Broadway, New York City, for legal ser¬ 
vices rendered in connection with the settlement of a suit 
brought against defendant by the administratrix of the 
estate of Daniel Rogge, deceased. The balance of said 
fees, or about $4,942.75, appear to have been paid to 
Messrs. Turco and Sullivan, for legal services rendered in 
connection with disputes between defendant and the Dis¬ 
trict of Columbia, services rendered in connection with Law 
Action No. 89,038, in this Court, brought against defen¬ 
dant and its sureties by Michael Altieri, a subcontractor, 
in which about 36 employees of defendant intervened, and 
services rendered in this action. Plaintiff objects to the 
allowance of $4,000.00 of the total amount paid to Messrs. 
Turco and Sullivan as expenses of this suit. The only evi¬ 
dence concerning this item is contained in the following 
volumes of the Transcript: Vol. 8, pp. 653-655; Vol. 9, pp. 

729-730; Vol. 10, pp. 766-773, and Vol. 12, pp. 951- 
41 952. The evidence is meager and unsatisfactory, 

and insufficient, in the opinion of the Auditor, to 
justify the allowance of the item of $4,000.00. The Audi¬ 
tor therefore finds that the plaintiff’s objection to said 
item should be sustained. 

“18. As to the payment of the $1,250.00 made to the 
Administratrix of the estate of Daniel Rogge, deceased, 
in settlement of the suit brought against the defendant for 
causing the death of deceased, (credit (f), supra), it ap¬ 
pears that said Rogge in his lifetime was a member of a 
partnership, trading as Gregorio and Rogge, and that said 
partnership entered into an agreement with the defendant 
corporation to perform the concrete work in connection 
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with the construction of said sewer; that on or about De¬ 
cember 7,1934, Rogge died as a result of injuries sustained 
while performing his duties, and the administratrix of his 
estate brought suit against the defendant to recover dam¬ 
ages for his wrongful death, both in this jurisdiction and 
in New York; and that the suits were compromised and 
settled by the defendant corporation and the Liberty Mu¬ 
tual Insurance Company, (which had insured the partner¬ 
ship of Gregorio and Rogge against accidents), each pay¬ 
ing the plaintiff the sum of $1,250.00. 

“The plaintiff’s objection to this item seems to be based 
upon the proposition that the Liberty Mutual Insurance 
Company, the insurer of Gregorio and Rogge, was liable 
for, and should have paid, the entire amount of the settle¬ 
ment, $2,500.00. The evidence tends to prove, however, 
that the insurance of the partnership of Gregorio and 
Rogge did not cover accidents to individual members of 
the partnership; and that the payment of $1,250.00, by the 
Liberty Mutual Insurance Company, to the Administratrix 
of the estate of Rogge was based upon business considera¬ 
tions. 

“Upon consideration of the evidence adduced, the Audi¬ 
tor finds that the plaintiff’s objection to said item should 
be overruled. 

42 “19. As to the payment to Michael Altieri of 

$2,993.57 in excess of the amount due him under his 
contract with the defendant, (credit (g) supra), it appears 
that plaintiff’s objection to this credit has been disposed of 
by a judgment for Altieri entered in Law Cause No. 89,038, 
on January 30, 1940, against the defendant, Michael Del 
Balso, Inc., for $1,660.26, with interest. As the amount of 
said judgment is in excess of the $2,993.57 paid to Altieri 
by the defendant, the Auditor finds that the plaintiff’s 
objection to said item should be overruled. 

“20. As to plaintiff’s objection to the payment of $2,- 
992.49 to Gregorio and Rogge for concrete forms taken 
over by the defendant, (credit (h) supra), the evidence dis- 
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closes that Gregorio and Rogge, whose headquarters were 
located in New York, were engaged by the defendant to do 
the concrete work required for the construction of said 
sewer, and that they commenced the concrete work prior 
to the termination of plaintiff’s employment; that certain 
wooden forms were furnished by the defendant, which 
were rebuilt from time to time by Gregorio and Rogge; 
and that certain steel forms were furnished later by the 
defendant, which were used by Gregorio and Rogge in con¬ 
nection with the concrete work; that no formal contract was 
entered into with Gregorio and Rogge until about six 
months after the construction operations were begun, and 
after the plaintiff’s employment was terminated; that a 
formal contract (which was not offered in evidence) was 
executed by the defendant and Gregorio and Rogge on 
October 17, 1934, in which it was provided that the forms 
were to be furnished by Gregorio and Rogge; that Rogge, 
Gregorio’s partner, died December 7, 1934; that Gregorio 
ceased work on the job and defaulted under his contract, 
the first or second week in January, 1935; that the defen¬ 
dant thereafter paid Gregorio the $2,992.49 objected to by 
plaintiff, for the forms in question, which remained at the 
site of the job; that no action has been taken by the 
43 defendant to recover any damages by reason of the 
default under the contract made with the defendant 
by Gregorio and Rogge; that Del Balso, president of the 
defendant corporation, personally agreed to finance Gre¬ 
gorio and Rogge, and in consideration of his financing of 
them was to share one-third of the profits, if any, and to 
pay one-third of the losses, if any. 

“In support of his objection to the item of $2,992.49, 
supra, the plaintiff contends that the defendant had pur¬ 
chased the forms used by Gregorio and Rogge, and that 
the payment of $2,992.49 made to Gregorio was for equip¬ 
ment which belonged to the defendant. It appears that at 
least some of the forms used by Gregorio and Rogge and 
in the possession of Gregorio and Rogge at the time of 
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their default, were furnished by the defendant, and were 
purchased by the defendant with its own funds. But the 
Auditor is unable to determine from the adduced evidence, 
the ownership of said forms. 

“In view of the facts and circumstances disclosed, in¬ 
cluding Del Balso’s connection with the partnership of 
Gregorio and Rogge, referred to above, the Auditor finds 
that plaintiffs objection to the item of $2,992.49, supra, 
should be sustained. 

“21. Tl>e defendant claims that the loss of $2,366.02 
shown in the annexed schedule, is subject to the following 
additional charges: (see Defendant’s Exhibit 48) 

(1) Due to Mr. Michael Del Balso, for equip¬ 
ment rental of his concrete mixers, as per 
agreement with Mr. Frank Carozza, of ten. 
cents per cubic yard on 32,293.56 cubic 

yards of concrete masonry $3,229.36 

(2) New York office expenses covering the 
bookkeeper’s salary, telephone and other 
office expenses and salaries due to other 
employees engaged in work on this con¬ 
tract, the cost of which is estimated at 

$50.00 per week for 80 weeks $4,000.00 

(3) The use of a Chevrolet truck taken from 
the New York office and used on the Wash¬ 
ington job 

(4) The use of a Chevrolet touring car taken 
from the New York Office and used by Mr. 

Joseph Veralli, engineer on the Wash- 

44 ington job, for a year and a half 

(5) Amount claimed by Frederick Ca¬ 
rozza, for his rental, item in dispute and 
disclaimed by company 

(6) Extras claimed by H. O. Firor—item in 
dispute 


$200.00 

$200.00 

$425.00 

$539.84 
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“The Auditor reports to the court, that he has been un¬ 
able to determine from the evidence submitted, the validity 
of these charges, or any of them. 

“23. As will be observed, the loss of $2,366.02, shown in 
the annexed schedule, is subject to be increased by $984.03, 
this amount being part of a rebate shown to have been paid 
to plaintiff by the Hudson Supply and Equipment Com¬ 
pany, for which plaintiff is accountable to defendant. 

“24. Counsel for plaintiff contend in their brief that the 
arrangement between plaintiff and defendant was in the 
nature of a “joint adventure ”, and that plaintiff is en¬ 
titled to recover his proportion of the “ascertainable 
profits” at the time the defendant breached the contract. 
As to this contention, the evidence discloses, and the Audi¬ 
tor accordingly finds, that there were no “ascertainable 
profits” at the time the contract was breached, and that, 
at that time, the job showed a loss. 

“SCHEDULE 

“Statement of the Accounts Between Frank Carozza, Plaintiff, and Michael 
Del Balso, Inc., Defendant, Showing the Total Receipts and Disburse¬ 
ments in Connection with the Construction of the Northeast Boundary 
Sewer Extension, from 21st Street and A Street, N. E., to the Anacostia 
River, South of Kingman Lake, Washington, D. C., as Stated by the 
Auditor. 

“Total amount received by the defendant, Michael 
Del Balso, Inc., for the construction of said sewer, 
including the sum of $8,221.83 held by the Dis¬ 
trict of Columbia $608,974.33 


45 

“Disbursements charged back as improper expenses 
for the purpose of this accounting 

Accounting expense paid to the Glick- 
Freedman Company for various audits of 
the defendant corporations’s books and 
accounts; for preparation of corporation 
tax returns and schedules in connection 
with this proceeding $875.00 

Maryland Casualty Company, premiums on 

discharge lien bond 600.00 

Salary payments (plus compensation and 
liability insurance thereon) to James 
Chichetti 4,451.00 

Travelling expenses incurred by officers of 
the defendant Corporation on trips be¬ 
tween New York and Washington 2,402.00 
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Attorney’s fees paid to Joseph C. Turco 
and William C. Sullivan 4,000.00 

Payment to the partnership of Gregorio 
and Rogge for concrete forms 2,992.49 $15,320.49 


Other Income: 
Discounts earned 
Rental of equipment 
Sale of materials 


$6,471.82 

255.00 

715.75 


Or. 

Direct costs: 

Payrolls $120,307.85 

Plus amount recovered by 
employees in Law No. 

89,038 4,871.54 

Materials, supplied and freight 
Repairs and parts to equipment 
Michael Alticri, sub-con¬ 
tractor 55,479.66 

Plus amount recovered by 
said Alticri in Law 
No. 89,038 2,015.93 


125,179.39 

409,861.02 

3,898.00 


57,495.59 


7,442.57 


46 


‘‘Labor violations and disputes 5.00 


Indirect costs: 

Insurance $16,793.29 

Travelling expenses 2,402.00 

Office rental, Washington, D. C. 630.00 

Petty cash—expenses 5,202.38 

Telephone, gas and electricity 124.43 

Legal expenses 4,942.75 

Plus additional fee paid 
to Mr. W. C. Sullivan 
for services rendered in 

Law No. 89,038 250.00 5,192.75 


Accounting services 875.00 

Stationery and office expenses 558.70 

Entertaining 180.00 

Settlement of claim and law suit 1,275.00 

General expenses 125.00 

Loss on sale of equipment 218.67 

Depreciation of equipment 3,243.92 

Final estimate expenses 593.36 


Taxes paid, applicable to this project 

Loss on contract 2,366.02 


$634,103.41 

Note: 

The loss of $2,366.02, shown above, is subject to 
be increased by $984.03, the amount of part of a re¬ 
bate shown to have been paid to plaintiff by the 
Hudson Supply and Equipment Company, and for 
which plaintiff is accountable to defendant.” 


$596,439.00 


37,414.50 

249.91 

$634,103.41 
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To the report of the Auditor, the plaintiff filed excep¬ 
tions in the words and figures following: 

“Frank Carozza, plaintiff, hereby excepts to the report 
of the Auditor in the above-captioned matter, filed Febru¬ 
ary 4, 1941. 

“The exceptant particularly excepts to para- 
47 graph 24 on page 23 of the Auditor’s report and as¬ 
signs the following reasons therefor: 

“The finding of the Auditor that there were no ascer¬ 
tainable profits at the time of the breach of the contract 
in the latter part of September and that the job showed 
a loss at that time is not in accordance with the facts as 
adduced. The exceptant does not mean to imply that the 
question of credability of witnesses is the issue, but that 
merely the Auditor misinterpreted the figures submitted 
to him. For the elucidation of the Court, we point out 
that the controversy grew out of the construction of a large 
sewer for the District of Columbia, with whom the defen¬ 
dant had a contract for doing such work for the sum of 
approximately Six Hundred Thousand Dollars. The plain¬ 
tiff was engaged by the defendant to have sole charge of 
the job under a profit sharing arrangement. After the job 
had progressed some five months under plaintiff’s super¬ 
vision and had been 19.3 per cent completed, the plaintiff 
was wrongfully ousted by the defendant. Thereafter the 
defendant completed the job under its own plan of pro¬ 
cedure. 

“The Auditor found that the breach occurred during 
the last of September, 1934. The error into which the 
Auditor fell in considering the accounting was largely his 
failure to take into account the fact that many of the pur¬ 
chases and expenditures made prior to the time of the 
breach were for materials or equipment being used for the 
entire job, and consequently such costs at the time of the 
breach should be pro-rated in accordance with the per¬ 
centage of the job completed. 
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“The exceptant calls the Court’s attention to the testi¬ 
mony of the defendant’s accountant, Glick-Freedman. As 
condensed in defendant’s Exhibit No. 50, this statement in¬ 
dicates a loss of $12,615.27 at the time of the breach. The 
notation on the statement further indicated that this figure 
included a total bond charge for the entire job of $8,- 
777.97, whereas the proper allocation should have 
48 been $1,694.15, reducing the loss to $5,531.45. In 
other words, the accountant acknowledged, in effect, 
that the total cost of the bond should be pro-rated in ac¬ 
cordance with the work done, but failed to pro-rate any 
other expenditures. 

“There was testimony in the case that the Hudson 
Building and Supply Company, from whom a large quan¬ 
tity of materials had been purchased, agreed at the incep¬ 
tion of the contract to rebate $10,000.00. In making up his 
statement, the defendant’s accountant failed to take into 
consideration at all this rebate. 

“The Auditor further failed to take into consideration 
the fact that the defendant’s books showed that items 
charged to expenses on the aforesaid Exhibit No. 50 should 
have been charged to subcontractors as their expense, and 
that at a later date these charges were so corrected on the 
books of the defendant. 

“The plaintiff’s testimony called attention to these 
errors in the accounting methods of the defendant and 
proved the correct figures. 

“The defendant’s accountant showed an expenditure of 
$102,348 for materials, supplies, and freight charges at the 
time of the breach. The plaintiff’s accountant, from the 
books and records of the defendant corporation substan¬ 
tially verified the above figures, but pro-rated those ex¬ 
penditures which the books indicated were for materials 
to be used throughout the entire job. One example would be 
‘wooden forms’, which were used and re-used continuously. 
On this method of accounting, the plaintiff’s accountant 
found a balance of receipts over expenditures of $3,383.25 
at the time of the breach. 
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“The most glaring omission in the defendant’s account¬ 
ing was the failure to allow credit for inventory on hand 
at the time of the breach. The defendant’s vice-president, 
Americo Filippone, admitted that the value of inventory 
on hand at the time of the breach would offset a possible 
loss (transcript page 606). The plaintiff testified as 
49 to the value of this inventory, and he arrived at his 
valuation in the following manner. The records in¬ 
dicated, for example, using arbitrary figures, that fifty 
tons of reinforcing steel had been purchased at the time of 
the breach. The District of Columbia records indicated 
that forty tons had been incorporated into the job. Ob¬ 
viously there remained ten tons on hand and for future 
use. This testimony by the plaintiff demonstrated that 
taking into account the inventory at the time of the breach 
and pro-rata charges for expenditures made on items that 
were for the duration of the job, that the actual profit at 
the time of the breach was $30,101.06. 

“The exceptant reiterates that the Auditor fell into the 
error of accepting the plaintiff’s figures of expenditures 
against receipts and failed to consider that no allowance 
had been made for inventory; that no allowance had been 
made for the $10,000.00 rebate by the Hudson Building and 
Supply Company; that no allowance had been made for 
items later charged to subcontractors; that there had been 
no pro-rating of expenditures. 

“In addition to the facts as outlined above, the Auditor 
failed to take into consideration the right to a recovery or 
damages to the plaintiff arising out of the legal relationship 
between the parties. The Auditor comments on the fact 
that the plaintiff contended that the arrangement between 
the parties was that of a * joint adventure’, but made no 
findings as to the legal relationship and the rights and rem¬ 
edies flowing therefrom. 

“The exceptant urges that the relationship was a ‘joint 
adventure’; that it is now undeniable, it having been so 
found by the Auditor, that the defendant was the breaching 
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party; and that the following propositions of law should 
be considered by the Auditor: 

“1. There having been a breach on the part of the de¬ 
fendant, the Auditor should have further taken into 
50 account the fact as to whether or not the wrong of 
the defendant may have been of such a nature as to 
preclude the ascertainment of damages with certainty, and 
that as the evidence showed the extent of damages as a 
matter of just and reasonable inference, although the result 
was only approximate, that such damages should have been 
allowed. 

“2. That where the promised performance by the defen¬ 
dant was conditional on the happening of some fortuitous 
event, the plaintiff could recover damages measured by the 
value of the conditional right at the time of the breach, if 
it was impossible to determine with reasonable certainty 
whether or not the event would have occurred if there had 
been no breach. 

“3. If the Auditor found that he could not determine 
profits beyond a mere conjecture, there should have been 
a measure of recovery based on a quantum meruit for the 
loss of time and earnings. There is testimony in the case 
as to the value of such time. 

“4. The Auditor failed to take into consideration that 
under the law, if the loss (if any) on the job resulted from 
the actions of the defendant, the plaintiff should not be 
charged with such loss, the defendant having breached the 
contract. 

“The plaintiff, therefore, prays that he be heard touch¬ 
ing upon the matters and facts above set forth, to the end 
that the report of the Auditor may be modified. 

W. HAMILTON WHITEFORD 
R. AUBREY BOG-LEY 
Attorneys for Exceptant” 

Del Balso also filed exceptions to the report of the Audi¬ 
tor, in the words and figures following: 
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“This is an equity bill for an accounting sought by both 
parties. 

“The case grew out of a contract between the defendant 
and the District of Columbia for the construction of what 
is known as the “Northeast Boundary Sewer”. The 
51 plaintiff and the defendant entered into a contract 
whereby the defendant agreed to finance the plaintiff 
and engage him as a General Superintendent on the con¬ 
struction work. The contract further provides: ‘That if 
there is any loss on the contract, that the employee (plain¬ 
tiff) will pay to the employer the amount of money neces¬ 
sary to make up the said loss, either in cash or in securities 
that are acceptable to the employer. * 

“The Auditor, after hearing the testimony, found that 
the defendant breached the contract by termination of the 
connection of the plaintiff therewith. 

“The Auditor further finds that the contract sustained 
a loss for which the plaintiff should reimburse the defen¬ 
dant under the contract of employment above referred to. 

“The Auditor has listed in his report certain credits 
sought by the defendant as not allowable against the job 
for the reasons stated therein. 

“The defendant wishes to take up each item and point 
out to the Court, wherever possible, the reason why these 
credits should be allowed, based upon the evidence in the 
case. 

“Paragraph 15, Item (a) Accounting Expense, $875. 
This credit the Auditor disallows because there is no suffi¬ 
cient showing that the amount for auditing was paid in 
connection with the construction of the sewer. The record 
discloses, (pages 730 and 731), that the auditing or account¬ 
ing fees grew directly out of the job, or at least $675.00 of 
it did. 

“Paragraph 15, Item (c). This item represents pay¬ 
ments made to James Chichetti, Superintendent on the job, 
and that he received the amount stated in this item as sal¬ 
ary is undisputed. No one undertakes to deny that the sal¬ 
ary of a Superintendent on a job of this type is necessary. 
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The amount paid him was a necessary expense against the 
job; it is not an amount that the defendant pocketed and 
charged against the project. Whether the defendant 
52 breached the contract or whether the plaintiff vol¬ 
untarily separated himself from the job does not 
affect this expenditure one way or the other; the crux of 
the matter is whether or not it was a necessary expendi¬ 
ture, and the defendant is of the opinion that it was and 
that, therefore, it should be allowed. 

“Paragraph 15, Item (d), Traveling Expenses. This 
item is disallowed for the reason stated by the Auditor 
that there was no sufficient showing that the traveling ex¬ 
penses were incurred in connection with the construction 
of the sewer. There is no evidence in the record that dis¬ 
putes this item insofar as the plaintiff is concerned. The 
record, (page 729), shows that the books of the defendant 
contained an item of traveling expenses. The audit of the 
books of the defendant show that the expenses were incurred 
on the job. The defendant wishes also to point out that 
all of the records of the defendant were available to the 
plaintiff, and, if there was any dispute as to whether this 
item was incurred on this particular sewer job, the plaintiff 
might very easily have questioned the witnesses for the 
defendant with respect thereto. 

“Paragraph 15, Item (e). This paragraph deals with 
attorney's fees, which the Auditor has disallowed because, 
as he states, the evidence is meager and unsatisfactory and 
insufficient to justify the item up to $4,000. There is no 
dispute in this case that the $3,000 fee to Turco was paid 
not only in connection with the present case, but also in 
connection with certain disputes between the defendant and 
the District of Columbia, particularly the “Pile Drive Dis¬ 
pute", the case of Altieri vs. Del Balso, Law Action No. 
89038, and in the case of a number of intervenors in that 
case who filed claims against the defendant contractor for 
additional pay under the contract between the defendant 
and the District of Columbia. 
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“The Auditor in Paragraph 19 refers to Law Case No. 

89038, the services of Turco and Sullivan were ren- 
53 dered in that case and paid for by the defendant. 

The services of Turco and Sullivan were rendered 
in the so-called “Wage Dispute Claim”, tried at the same 
time. The record on page 84, 85, 86 and 87 (see also page 
654) discloses that while the plaintiff was Superintendent 
he engaged Turco to represent the defendant in the so- 
called “Pile Drive Dispute”, for which services the defen¬ 
dant must have paid and did actually pay Turco the sum 
of $2,500. 

“Paragraph 15, Item (h). This item is disallowed by 
the Auditor because the facts and circumstances disclosed 
Del Balso’s connection with the partnership of Gregorio 
and Rogge. There is no evidence in the record that shows 
any relationship between the defendant company and the 
partnership. The evidence discloses that De Balso, as an 
individual, agreed to finance the partnership up to $10,000, 
which Del Balso, as an individual, did. This certainly shows 
no connection between the corporation and the partnership, 
and the corporation should not be bound by any such agree¬ 
ment. The item refers to the payment by the defendant of a 
sum of money for certain wood forms used in connection 
with the construction of the sewer. The contract between the 
defendant and Gregorio and Rogge provided that the forms 
were to be furnished by the defendant in this case, and 
the evidence discloses that the amount paid was for mate¬ 
rial and labor to keep these forms in repair, (Record, page 
656). This material and labor was furnished by Gregorio 
and Rogge, for which the defendant had to pay. This is 
a direct cost of construction. 

“In the exceptions filed by the plaintiff to the Auditor’s 
Report, the plaintiff refers to a rebate of $10,000 made by 
the Hudson Supply Company to the defendant. The rec¬ 
ord discloses, first, that the rebate amounted to much less 
than $10,000; and, secondly, that the plaintiff pocketed a 
portion of the lesser amount. 
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“Therefore, the defendant prays that he be heard 
54 respecting his exceptions to the Auditor’s Report, 
and that the Auditor’s Report may be modified with 
respect thereto.” 

Thereupon, the cause again came on for hearing before 
Mr. Justice Jennings Bailey, without a jury, upon the ex¬ 
ceptions to the report of the Auditor. Thereupon, Del 
Balso filed an amendment to the exception to the report 
of the Auditor, in the words and figures following: 

“The defendant, Michael Del Balso, Inc., with leave of 
Court first had and obtained, amends his objections and 
exceptions to the Report of the Auditor heretofore filed in 
the above-entitled cause by adding the following: 

“1. Making findings of fact and conclusions of law. 
(paragraphs 10 and 11, pages 12 to 16). 

“2. Finding that under the contract with the Hudson 
Supply and Equipment Company this defendant was to 
receive a rebate of $10,000.00. (page 14, lines 26 and 27). 

“3. Finding that ‘up to about September or October, 
1934, the reports from New York indicated that the re¬ 
ceipts, including the value of the materials on hand, ex¬ 
ceeded the expenditures, although in the communications 
from New York attention was called to the fact that all 
materials purchased had not been paid for’, (page 15, lines 
10 to 15). 

“4. Finding that in the latter part of September, 1934, 
‘the defendant wrongfully terminated plaintiff’s connec¬ 
tion with said contract by appointing a new superinten¬ 
dent’. (page 15, lines 20 and 22). 

“5. Finding as a conclusion of law that this defendant 
‘breached the foregoing contract by the termination of the 
connection of the plaintiff therewith.’ (page 15, last 3 
lines). 

“6. Finding that after plaintiff’s connection with the 
contract had been terminated, ‘the plaintiff continued to 
report at the job for the performance of his duties as gen- 


54 


55 eral superintendent, practically every day thereafter 
until about the middle of October, 1934, when he 

finally left the job’. (Page 15, lines 22 to 25). 

“7. In overruling this defendant’s objections to the tes¬ 
timony of the plaintiff as to hearsay statements alleged to 
have been made to the plaintiff out of the presence of any 
representative of this defendant. (Transcript of Proceed¬ 
ings, Volume 1, page 36). 

“8. Admitting as supposed rebuttal the testimony of 
Michael Altieri concerning the giving of orders by the 
plaintiff after he had severed his connection with the job. 
(Transcript of Proceedings, Volume 9, pages 718 to 719). 

“9. Finding that the loss sustained on the job was only 
$2,366.02. (page 16, line 24). 

“10. Sustaining the plaintiff’s objections to the allow¬ 
ances of accounting expense in the sum of $875.00, bond 
premiums in the sum of $600.00, salary payments plus com¬ 
pensation and liability insurance thereon, to James Chi- 
chetti, in the sum of $2,402.00. (page 17, lines 5 to 20, and 
page 18, lines 10 to the end of the page). 

“11. Sustaining the objections of the plaintiff to attor¬ 
ney’s fees aggregating $4,000.00. (page 19, all of para¬ 
graph numbered 17). 

“12. Failing to allow the credit items set forth in para¬ 
graph 21, on pages 22 and 23 of Auditor’s report.” 

During the course of the hearing, on February 12, 1942, 
Mr. Justice Bailey filed an opinion in the words and figures 
following: 

“I think that the Report of the Auditor should be sus¬ 
tained in all respects, but that the plaintiff is entitled to 
recover on a quantum meruit.” 

In the course of the hearing, upon the exceptions 

56 of the plaintiff, and the exceptions and the amend¬ 
ment thereto of Del Balso, testimony was taken as 

follows: 


55 


Frank Carozza was called as a witness for and in his own 
behalf, and he testified substantially as follows: That he 
had been a general contractor for about 34 years in all 
kinds of construction, bridges, water work, practically 
everything; that he had performed a number of large jobs 
beginning back in 1911; that he had done a great deal of 
sewer work, and that the job involved in this case was val¬ 
ued at about $600,000, and it was approximately 3400 feet 
long, of concrete and masonry construction. That the con¬ 
tract was awarded to Del Balso during the month of March, 
1934, and he went to New York on several occasions to ne¬ 
gotiate with Del Balso about purchasing of materials; he 
also negotiated with H. O. Firor to sublet the excavation 
and negotiated with the Hudson Supply and Equipment 
Company for the purchase of materials; he further nego¬ 
tiated for the pile driving and for the brick work—the pile 
driving contract being about $25,000 or $30,000, and the 
brick work contract between $65,000 and $70,000; after he 
had purchased material and entered into the various sub¬ 
contracts, he started to work. That he supervised the job, 
was on the job every day from 7 o’clock in the morning to 
6 in the afternoon to see everything was done right, and 
he remained on the job until Del Balso brought somebody 
and took him off the job. That some time in June or July 
of 1934, he consulted counsel respecting the pile driving, 
which did not have to go beyond a certain station; the 
District of Columbia agreed not to drive any more piles. 

The witness further testified that the value of his ser¬ 
vices from the time the contract was awarded until such 
time as he ceased performing services was about $12,000 
to $15,000. 

The witness testified on cross examination substantially 
as follows: That he was on the job between 22 and 26 
weeks; that he could not tell the average number of 
57 men employed during the week while he was on the 
job; that Del Balso sub-let it, the contract was sub¬ 
let to several men and they employed the men; that he 
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employed a civil engineer who was necessary on the job 
to whom he paid $50.00 a week. 

John A. Crivger, called as a witness in behalf of the plain¬ 
tiff, testified substantially as follows on direct examina¬ 
tion: That he had been in the construction business for 
about 25 years, working for himself, representing the Con¬ 
tinental Contracting Company of Baltimore, but was now 
retired; that the nature of the work was sewers, tunnels, 
roads and street paving; that from 1915 to 1937, his com¬ 
pany constructed sewers, alleys, and roads in Maryland, 
Virginia and Pennsylvania, valued at about a million dol¬ 
lars per year; that he had known the plaintiff, Carozza, 
pretty close to 25 years, and was acquainted with the na¬ 
ture of the work that Carozza had done; that he could give 
an opinion relative to the value of Carozza’s services from 
the time the contract was awarded until Carozza’s services 
were discontinued; that based upon what he had heard Car¬ 
ozza testify to, the lowest value he would put on Carozza’s 
services for 26 weeks, or about half a year, would be $25,000. 
He gave the reasons for his opinion as being based on his 
knowledge of the contracting business, on his knowledge 
of Carozza as a contractor, and his experience as a con¬ 
tractor, and upon similar cases. 

The witness testified on cross-examination that on some 
of his jobs he had paid as high as $25,000 a year to a super¬ 
intendent; that he could not figure a superintendent’s ser¬ 
vices based on a payroll, that the value of a superinten¬ 
dent’s services is based on the amount of work done; that 
the man he referred to as having received $25,000 had done 
about $700,000 work in 7 months; that this $25,000 was a 
salary and commission, and that $17,000 was the commis¬ 
sion. Upon being asked for a list of the jobs on which he 
had paid superintendents between $10,000 and $25,000, the 
witness gave one particular job which he did in Penn- 
58 sylvania in 1930, for the Pennsylvania State High¬ 
way Department. He testified that he never paid 
any of his superintendents only a salary, he always paid 
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them a salary plus a division of the profits; that he paid 
the superintendents $125.00 per week with a percentage of 
the profits. He admits that he would not pay a bonus if 
there was a loss on the job. 

W. Earl Klingberg, called as a witness in behalf of the 
plaintiff, testified substantially as follows: That he was 
an engineer, had been in the construction business for about 
30 years; that he had done mostly concrete work, bridges, 
tunnels, buildings, and roads; that he had done jobs up to 
4 million dollars. Witness testified that he had known 
Carozza and had known of his activities and reputation. 
In answer to a hypothetical question that stated that the 
contract was for approximately $600,000, for the construc¬ 
tion of a sewer, in which Carozza was to devote his full 
time in the performance of the job as superintendent, that 
Carozza negotiated with the sub-contractors for excavat¬ 
ing, pile driving, brick work, and purchased materials and 
laid out the work, and was actually on the job from April 
until September every day most of the day, and also en¬ 
gaged an attorney relative to dispute with the District of 
Columbia as to the terms of the contract; witness stated 
that, in his opinion, the value of such services was to be 
$20,000 a year, because Carozza was to be solely responsi¬ 
ble for the job from the beginning to the end and he had 
to know how to negotiate contracts for material and how 
to get men and foremen, and how to arrange things and see 
that the payroll was taken care of. 

On cross-examination, the witness testified substantially 
as follows: That the fact that Carozza did not finance the 
job would not decrease the value of his services; that he, 
the witness, had paid as much as $20,000.00 on tunnel work 
involving 5 million dollars; that he would pay a superin¬ 
tendent on the job not less than $150.00 a week, and that 
it would not make any difference whether it was a 
59 $10,000 or a 10 million dollar job; that on a job for 

the Boston and Albany railroad, he paid as high as 
$400 a week; that when he said superintendent he meant 
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a general superintendent; that a man who starts and runs 
a job is a general superintendent. 

Whereupon, the plaintiff closed his case. 

Americo Filippone was called as a witness for the defen¬ 
dant, and testified substantially as follows: That he was 
the secretary of Del Balso; that he had been in the con¬ 
tracting business for about 25 years and Mr. Del Balso had 
been in the construction business for over 40 years; that 
during the time Del Balso had been in the construction 
business, it had performed work of all kinds—tunnels, sub¬ 
ways, paving, water works, sewers, concrete warehouse 
buildings, and other types of construction; that the period 
from 1932 to 1935, Del Balso averaged about a million dol¬ 
lars’ worth of work a year; from 1925 to 1932, the work 
averaged between 6 and 7 million dollars a year, and from 
1935 to 1941, the average was around 8 to 13 million dol¬ 
lars. 

The witness further testified that in March, 1934, the 
Northeast Boundary Sewer contract was awarded to Del 
Balso by the District of Columbia, and at about that time 
Del Balso entered into an agreement with Carozza; that 
Carozza was on the job from about April 21 to September 
19, 1934, as shown by the payroll records, or about 22 
weeks, and that the average payroll during the time that 
Carozza was there was about $630, with the average num¬ 
ber of men employed weekly at about 32; that from the 
week of September 19 until the completion of the job, the 
weekly payroll was approximately $1,499.00 and a weekly 
average of 80 employees. 

The witness further testified on direct examination, that 
Carozza could negotiate contracts, but could not close them; 
that Carozza never bought any steam shovel, nor did he 
close the contract with the Hudson Supply and Equipment 
Company; that after Carozza severed his relations with 
the job, they employed a superintendent named Chi- 
60 chetti, whom they paid $75.00 a week for superin¬ 
tending the job from September 21,1934, to October 
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30,1935. That Chichetti’s duties were in every respect the 
same as Carozza’s. He could and did negotiate contracts; 
he could and did buy anything necessary for the job and 
did all the hiring and firing; that he had full charge of 
and operated the job; that Chichetti was on the job for 65 
weeks and that during the time he was there, Chichetti 
performed 82.85 per cent of the value of the entire contract. 

The witness further testified that they employed a man 
named M. Spinney as general foreman, who received $50.00 
per week, and a man named Clark as a civil engineer whose 
duties on the job were to take care of the engineering work, 
who received $50.00 a week. He testified that between 1932 
and 1937, on a subway job in New York, which job was 
known as Route 6, Section 7, valued at 4 million four hun¬ 
dred fifty thousand dollars, the superintendent was paid 
$100.00 a week; that on a subway job between 6th and 9th 
Avenues, known as Route 1-A, the superintendent received 
a salary of $90.00 per week; that on a job for the New 
York Central Railroad, in 1935, from 54th to 64th Streets, 
a $960,000 job, they paid the superintendent $100 per week; 
that the East River Drive job, from 96th to 125th Streets, 
superintendent received $90.00 per week; that for the work 
done on Randall’s Island drawbridge, contract of $450,000, 
superintendent received $100 per week; that on Contract 
#48, for drawbridge between 2nd Avenue and the Harlem 
River, which was a one million six hundred thousand dollar 
job, superintendent received $100 per week; that on a job 
for the New York Central, 90th to 111th Streets, which 
was a one million nine hundred thousand dollar job, super¬ 
intendent was paid $100 per week. 

Witness further testified that the most Del Balso had 
ever paid for a superintendent was in 1938, when they paid 
$125 per week; that between 1932 and 1935 was a period 
when you could get all the superintendents you wanted at 
any salary, because there wasn’t much work. 

61 On cross-examination, this witness testified sub¬ 
stantially as follows: That respecting the purchase 
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of a steam shovel, Del Balso bought a steam shovel from 
the Link Belt Company; that Carozza never did place an 
order for a steam shovel or a drag line, although he may 
have negotiated for one; that he still regards Carozza as a 
contractor and not as a superintendent; that on this par¬ 
ticular job, the responsibilities were no greater than on 
any other; that Carozza was engaged to receive payment 
if there was a profit beyond a certain amount; Mr. Carozza 
was not working on a salary basis; that he would put Chi- 
chetti in the same category with Carozza and, in fact, as 
far as running the job is concerned, that Chichetti was a 
better superintendent than Carozza. 

Witness further testified on cross-examination that Chi¬ 
chetti bought all necessary materials for the job, just as 
Carozza had, with the approval of Del Balso; that there 
was no negotiating to be done for contracts, for the type of 
material that was used, because under the N.R.A. there 
w T as only one price given out; that he closed the contract 
for the purchasing of material for the Hudson Supply 
and Equipment Company; that the most important part of 
the contract job is to get it started, which Carozza did; 
that a superintendent is just as capable of beginning and 
organizing a job as a contractor, such as Carozza; that 
Chichetti had been a contractor, he had done some work 
in New York; that he did the Paradise Theater job, and 
the Loew’s Theater job; that Carozza negotiated for the 
excavating and also negotiated for the brick laying sub¬ 
contract; that Spinney was the general foreman and took 
care of the pile driving operation after the subcontractor, 
Smith, failed to complete his contract. 

Witness further testified that while Carozza was there, 
he would come down on the job every other week and, after 
Carozza left, he did the same thing; that he would stay 
about two days on his visits; that the salary Del Balso paid 
superintendents in New York carried no bonus; 
62 that the 22 weeks he figures from the payrolls do 
not include the time in March when the contract was 
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awarded, it only included the time from the day that job 
got started until September 19, 1934. Witness further tes¬ 
tified that at no time was Carozza stripped of his au¬ 
thority. He brought down a new superintendent. 

On re-direct examination, the witness testified substan¬ 
tially as follows: That the matter of negotiating contracts 
for material merely required a telephone call asking for 
quotations and you could receive any number of bids from 
various material men, and then decide which were most 
beneficial, and it would be the same with the subcontractors 
for the concrete work or the brick work. You would mere¬ 
ly ask for bids. The witness testified that Carozza re¬ 
ceived no salary on the job. 

On re-cross examination, the witness testified substan¬ 
tially as follows: That the question of judgment plays a 
large part in the construction business; that the pile driv¬ 
ing sub-contractor who Carozza had engaged fell down on 
the job and Del Balso completed the pile driving work it¬ 
self ; that the superintendents that they had employed at a 
weekly salary of $100 to $125 were not saddled with the re¬ 
sponsibility of any loss on the job. 

John Sprague was called as a witness for Del Balso and 
he testified substantially as follows: That he knew both 
parties in the case; that he came into the case from the 
very beginning; that he had been in the contracting busi¬ 
ness since 1916 and had done street paving, sewers, bridges, 
heavy excavation and foundation work; that he was the 
general superintendent on a job on Riverside Drive from 
156th Street to Dyckman Street, worth about $882,000; 
that he was doing work between the years 1930 and 1938 
and that he had had many occasions to hire superinten¬ 
dents, and that the superintendents that he engaged were 
paid anywhere from $60.00 to $100.00 a week. Witness 
further testified that he was familiar with the 
63 sewer involved in this case; that the amount of the 
job was in the neighborhood of $600,000; and that 
the value of a superintendent’s services on the job would 
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be a maximum of $100.00 a week; that a superintendent 
is one who can organize and run a job in its consecutive 
order; that a good superintendent would have the right to 
negotiate contracts for material if such an arrangement 
were made with his employer. 

On cross-examination, the witness testified substantially 
as follows: That when he said “ purely as a superinten¬ 
dent”, he had in mind Mr. Givger’s testimony with regard 
to paying a superintendent a bonus; that under such an 
arrangement as that, the salary is usually a nominal one, 
depending on the amount of estimated bonus; that he had 
not known any superintendent who received more than 
$100.00 a week salary; that the bonus depended entirely on 
the arrangement between the superintendent and the con¬ 
tractor; that he himself had never entered into that type 
of contract and had not known of any; that on the job that 
he testified about, he received a salary of $75.00 a week, 
and that was during the year 1934; that he received noth¬ 
ing extra; that he was in business for himself with a man 
from New Haven, and that after the war he went to work 
as a superintendent for the other concern; that he had 
known Carozza personally for a great many years but had 
never worked on any job with him; that he knows Carozza’s 
reputation, and that Carozza had always been a contrac¬ 
tor and did not know him purely as a superintendent: that 
he was very closely associated with Del Balso. 

On re-direct examination, the witness testified substan¬ 
tially that he also was associated with Filippone, and that 
his opinion was excellent. 

Del Balso recalled Filippone to the stand in rebuttal, 
who testified substantially as follows: That there was a 
difference between a general superintendent and a super¬ 
intendent ; that a general superintendent is one who covers 
a lot of ground or had a lot of work to handle and a 
64 superintendent is one who is on one specific job; 

that a general superintendent is not required on a 
$600,000 job. He testified that Del Balso had done work 
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up to 4 and one-half million dollars and had never engaged 
a general superintendent. 

At the conclusion of the hearing, Mr. Justice Bailey 
entered his final decree on March 4, 1942, in the words and 
figures following: 

“This cause coming on for hearing on Exceptions filed 
by plaintiff and defendant, Michael Del Balso, Inc., to the 
Auditor’s report filed herein on the 4th day of February, 
1941, and for final hearing, it is, by the Court, this 4th day 
of March, 1942, Adjudged, Ordered and Decreed: 

“1. That plaintiff’s exception to said Report of the 
Auditor for failure to find that plaintiff is entitled to re¬ 
cover from the defendant, Michael Del Balso, Inc., for the 
services rendered by plaintiff on a quantum meruit and the 
reasonable value thereof, is hereby sustained, and all other 
exceptions to said Report filed by plaintiff are hereby 
overruled. 

“2. That all exceptions filed by defendant, Michael Del 
Balso, Inc., to said Report of the Auditor are hereby over¬ 
ruled. 

“3. That said Report of the Auditor, filed herein on the 
4th day of February, 1941, as modified by the opinion of 
the Court filed herein on the 12th day of February, 1942, 
is hereby approved and confirmed. 

“4. That plaintiff is entitled to recover from the defen¬ 
dant, Michael Del Balso, Inc., the reasonable value of his 
services rendered between the 26th day of March, 1934, 
when the contract between plaintiff and said defendant was 
executed, and the latter part of September, 1934, when said 
contract was breached by said defendant. 

“5. That the reasonable value of said services rendered 
by the plaintiff during said period is $5,000.00. 

65 “6. That plaintiff received and is now holding 

$750.00 belonging to said defendant as agreed by 
counsel for the parties hereto at said final hearing. 

“7. That plaintiff have judgment against the defendant, 
Michael Del Balso, Inc., in said amount of $5,000.00, less 


64 


said sum of $750.00, with interest on said net amount of 
$4,250.00, at 6 per cent per annum, from October 1, 1934, 
to date of payment, plus the costs of this proceeding, in¬ 
cluding the Auditor’s charges of $1,250.00 paid by plain¬ 
tiff, as shown by said Report of the Auditor.” 

Thereafter, on April 1, 1942, Del Balso filed his Notice 
of Appeal, as follows: 

“Notice is hereby given this 1st day of April, 1942, that 
Michael Del Balso, Inc., et al. hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 4th day of 
March, 1942, in favor of Frank Carozza against said 
Michael Del Balso, Inc., et al.” 

A concise statement of the points relied on by the ap¬ 
pellant is as follows: 

1. The Auditor erred in making findings of fact and con¬ 
clusions of law’ in that he exceeded the instructions and 
authority contained in the order of reference which neither 
required nor authorized the making of the same. 

2. The Auditor’s findings of fact and conclusions of law 
are both clearly erroneous. 

3. For the reasons set forth in points 1 and 2, the Court 
should give no consideration to the Auditor’s findings of 
fact or conclusions of law. 

4. The Auditor erred in finding that the Hudson Sup¬ 
ply & Equipment Company’s rebate w T as $10,000.00, the 
testimony being from the President of that company that 
it was seventy-six hundred and some odd dollars, from 

George N. Freedman, Del Balso’s accountant, 
66 $7,999.00, and from Americo Filippone, Secretary of 

Del Balso, $7,999.50. 

5. The Auditor erred in finding that “up to about Sep¬ 
tember or October, 1934, the reports from New York in¬ 
dicated that the receipts, including the value of the ma¬ 
terials on hand, exceeded the expenditures, although in 
the communications from New York attention was called 
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to the fact that all materials purchased had not been paid 
for.” 

6. The Auditor erred in finding that in the latter part 
of September, 1934, “The defendant wrongfully ter¬ 
minated plaintiff’s connection with said contract by ap¬ 
pointing a new superintendent.’* 

7. The Auditor erred in making his conclusions of law 
that Del Balso breached the foregoing contract by the ter¬ 
mination of the connection of plaintiff therewith. 

8. The Auditor erred in finding that after plaintiff’s con¬ 
nection with the contract had been terminated “the plain¬ 
tiff continued to report at the job for the performance of 
his duties as general superintendent, practically every day 
thereafter until about the middle of October, 1934, when he 
finally left the job.” 

9. The Auditor erred in over-ruling Del Balso’s objec¬ 
tions to the testimony of the plaintiff as to hearsay state¬ 
ments alleged to have been made to the plaintiff out of the 
presence of any representative of Del Balso. 

10. The Auditor erred in admitting as supposed rebut¬ 
tal the testimony of Michael Altieri concerning the giving 
of orders by the plaintiff after the latter had severed his 
connection with the job. 

11. The Auditor erred in finding that the loss sustained 
on the job was only $2,366.02. 

12. The Auditor erred in sustaining the plaintiff’s ob¬ 
jections to the allowance of accounting expense in the sum 

of $875.00, bond premiums in the sum of $600.00, 
67 salary payments plus compensation and liability in¬ 
surance thereon, to James Chichetti, in the sum of 
$4,451.00 and traveling expenses in the sum of $2,402.00. 

13. The Auditor erred in sustaining the objections of the 
plaintiff to attorney’s fees aggregating $4,000.00. 

14. The Auditor erred in failing to allow the credit items 
set forth in paragraph 21 of his report. 

15. The Court erred in failing to over-rule the Auditor’s 
report with respect to each of the fourteen preceding 
points. 
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16. The Court erred in making an allowance to the plain¬ 
tiff on the bases of a quantum merit. 

The foregoing is approved by the Court this 2nd day of 
October, 1942. 

JENNINGS BAILEY, 
Justice. 

We consent: 

W. HAMILTON WHITEFORD, 

R. AUBREY BOGLEY, 

Attorneys for Plaintiff 

WILLIAM C. SULLIVAN, 

JOSEPH C. TURCO, 

Attorneys for Defendant. 




W. HAMILTON WHITEFORD, 

R. AUBREY BOGLEY, 

Attorneys for Appellee. 
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In The 


United States Court of Appeals 
for the District of Columbia 


No. 8276 


MICHAEL DEL BALSO, INC., 

Appellant, 

VS. 

FRANK CAROZZA, 

Appellee . 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF ON BEHALF OF APPELLEE. 


Note: All testimony references will be to pages in Appellant's Appendix. 

STATEMENT OF CASE. 

The controversy now before the Court had its inception 
in a contract entered into between the parties in the year 
1934. The litigation was commenced early in the year 
1936, and consequently this matter has been pending in 
the Courts for seven years. 
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The appellee, Frank Carozza, who will hereinafter be 
referred to as the plaintiff, is a general contractor and has 
been engaged in the contracting business since 1908 con¬ 
structing sewers, roads, water works and bridges. The 
defendant, Michael Del Balso, Inc., is a contracting firm 
domiciled in New York. 

In the year 1934, the District of Columbia advertised for 
bids for the construction of a sewer in Northeast Washing¬ 
ton, known as “Northeast Boundary Sewer Extension”. 
The plaintiff upon seeing the advertisement became inter¬ 
ested and took steps to prepare and submit a bid. In view 
of the fact that he was at the time engaged in other con¬ 
struction activities, the plaintiff found it necessary to ob¬ 
tain financial support and through intermediaries contacted 
Michael Del Balso, President of the defendant corporation. 

Meetings were held between Carozza and Del Balso, 
specifications were examined, and the parties looked over 
the site for the proposed sewer. 

Tentative computations were made which indicated that 
the bid to be submitted would be about $610,000.00. After 
the parties had discussed financial arrangements between 
themselves, Del Balso signed the bid in blank and left it 
with Carozza together with a certified check for $25,000.00. 
Thereafter, Carozza determined that the bid could be re¬ 
duced to about $585,000.00 due largely to his plan to secure 
sand and gravel from the Carozza Sand and Gravel Com¬ 
pany at a figure substantially below the then current mar¬ 
ket price. The plaintiff thereafter submitted this bid, in 
Del Balso’s name in the amount of $585,198.00, and this 
turned out to be the successful bid. Thereafter, the parties 
executed a written agreement which appears in the record 
(Appendix page 5). The contract designated Carozza as 
the General Superintendent of the job. Del Balso, Inc., was 
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to receive a return on its money five and three-quarters 
per cent, of the gross amount of the contract and any profits 
realized over that sum were to belong to Carozza. If the 
profits did not aggregate five and three-quarters per cent, 
of the gross amount of the contract, Carozza was to get 
twenty-five per cent, of the profits for his services as 
General Superintendent plus equipment and materials pur¬ 
chased. If there was any loss on the job, it was to be 
borne by Carozza alone. 

The plaintiff as General Superintendent proceeded to 
negotiate contracts with various sub-contractors and to pur¬ 
chase essential equipment and supplies. After the pre¬ 
liminary negotiations with sub-contractors, the plaintiff 
in April of 1934 actually started the construction of the 
sewer. From March 1934 until September 1934, Del Balso 
made many trips to Washington and frequently complained 
and criticized the method of the construction being pursued 
by Carozza. These comments and criticisms of Del Balso 
gave rise to heated controversies between the parties. In 
the latter part of September, 1934, Del Balso supplanted 
Carozza as General Superintendent with a man he brought 
down from New York by the name of Chichetti. Del 
Balso’s explanation of putting the new superintendent on 
the job is that Carozza quit. Carozza denied this and said 
that the new superintendent was brought on without his 
knowledge or acquiescence. Carozza continued to report 
to the job for the performance of his duties as General 
Superintendent for some six weeks thereafter, but finally 
gave up coming to the job when he discovered that sub¬ 
contractors and foremen would no longer take his orders 
under the instructions of Del Balso. 

Subsequently Plaintiff filed a Bill of Complaint in the 
District Court of the District of Columbia, later amended, 
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setting forth the contract, asserting an equitable lien on 
funds due Del Balso for plaintiff’s proportionate share of 
the profits according to the terms of his contract, seeking 
an accounting and asking for general relief. The defendant 
by its answer, denied the general allegations of the plain¬ 
tiff and filed a Cross-Bill asserting that Carozza had aban¬ 
doned the contract and seeking to hold Carozza accountable 
for the reputed financial loss on the job. 

The trial of the case started in November, 1938, before 
his Honor, Judge Bailey, in the District Court for the Dis¬ 
trict of Columbia. After hearing approximately five wit¬ 
nesses Judge Bailey, by consent of counsel, referred the 
case to the Auditor “for determination on the question 
of which party breached the contract, to state the accounts 
between the parties, and for a report to the Court together 
with all evidence taken before the Auditor.” 

After a series of lengthy protracted hearings, the Auditor 
requested briefs, heard arguments of counsel, and invited 
counsel to submit their proposed findings of facts. There¬ 
after the Auditor submitted his report (Appendix page 34). 
The Auditor found that the defendant had breached the 
contract, but that there were no profits on the job either 
at the time of the breach or at the termination of the 
job but that on the contrary there was a loss of $2,366.00 
at the end of the job. The Auditor’s report was silent re¬ 
garding the question of a quantum meruit recovery by 
the plaintiff although the plaintiff had introduced evidence 
in the hearings before the Auditor on the question of the 
value of the plaintiff’s services. 

Both parties filed exceptions to the Auditor’s report and 
after briefs had been filed by counsel for both parties in 
which the evidence regarding the breach of contract was 
fully discussed, a hearing was heard before Judge Bailey 
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on the exceptions to the Auditor’s report. Judge Bailey 
sustained the Auditor’s findings and rendered the further 
opinion that the plaintiff was entitled to recover on a 
quantum meruit basis, thereby sustaining one of the plain¬ 
tiff’s exceptions. 

Subsequently additional testimony was taken before His 
Honor, Judge Bailey, without objection on the part of the 
defendant, relating to the value of the plaintiff’s services 
for the time that he worked as General Superintendent. 
On the basis of this testimony Judge Bailey signed a decree 
giving the plaintiff judgment against the defendant in the 
amount of $5,000.00 less a credit of $750.00 with interest, 
and imposed the costs of the proceedings upon the defend¬ 
ant. It is from this judgment that the defendant has taken 
its appeal. 


SUMMARY OF ARGUMENT. 

The Auditor in submitting his report made findings of 
facts and conclusions of law, and in so doing he did not 
err. Rules 52 (a) and 53 (c) of the Federal Rules of Civil 
Procedure give the Auditor the implied right to so frame 
his report and Rule 53 (e) (1) is not controlling. If the 
defendant were dissatisfied with the form of the Auditor’s 
report, it should have sought an application for a recom¬ 
mitment of the report to the auditor. The Auditor’s de¬ 
termination was presumptively correct and the District 
Court having dismissed the exceptions to the report the 
findings of the Auditor became the findings of the District 
Court. The Auditor was not in error in determining that 
the defendant breached the contract after having heard all 
the witnesses and being able to judge the quality of their 
testimony from personal observation. The Auditor’s find¬ 
ing that the defendant breached the contract was sub¬ 
stantiated by ample proof and should not be disturbed. 
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The auditor did not err in finding that the loss sustained 
on the job was only $2,366.00. Moreover it makes no dif¬ 
ference whatsoever what loss there was on the job if the 
Auditor’s finding that the defendant breached the contract 
is sustained. 

Inasmuch as the Auditor found there were no profits 
on the job out of which the plaintiff could have his recov¬ 
ery it was just and proper that the plaintiff be allowed 
a judgment predicated on a quantum meruit under the 
provisions of the Federal Rules of Procedure 54 (c) which 
reads: 

“Every final judgment shall grant relief to the party 
in whose favor it is rendered is entitled even if the 
party has not demanded such relief in his pleadings”. 

The Bill of Complaint contained a prayer for general 
relief. Testimony was heard without objection as to the 
value of the plaintiff’s services. The judgment, therefore, 
should be allowed to stand as rendered. 

ARGUMENT. 

The appellant’s brief enumerated sixteen points on 
which appellant’s argument is predicated. This argument 
will discuss these points by the numbers by which they 
are enumerated in appellant’s brief, but for the purposes 
of brevity many of the points will be consolidated in this 
brief. 

I. 

THE AUDITOR DID NOT ERR IN INCLUDING FINDINGS OF 
FACTS AND CONCLUSIONS OF LAW IN HIS REPORT. 

This case was referred to the Auditor 

“to determine which party breached the contract by 
the termination of the connection of the plaintiff there¬ 
with, and to state the accounts between the parties as 
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prayed by them with leave to each party to introduce 
before the Auditor the evidence already taken or any 
part thereof, and that the Auditor report to the Court 
as expenditiously as may be, together with all evi¬ 
dence which may be taken before him”. 

Rule 53 (c) in defining the powers of the Auditor states 
that the order of reference may specify or limit his powers 
and may direct him to report only upon particular issues. 
The Rule further provides that subject to the specifications 
and limitations stated in the order of reference the Master 
has and shall exercise the power to regulate all proceedings 
in every hearing before him and to do acts and take all 
measures necessary and proper for the efficient perform¬ 
ance of his duties under the order. It is significant that 
the language of the Rule employs the word “may” indi¬ 
cating that in the absence of specific limitations, the Master 
pursuant to said powers shall give liberal interpretation 
to the order of reference. The crucial question before the 
Auditor was “who breached the contract?” and in making 
his determination, the Auditor would necessarily have to 
make the findings of facts on which to predicate his con¬ 
clusion of law that there was a breach of contract. 

Rule 52 (a) provides in part “the finding of a Master, 
to the extent that the Court adopts them shall be con¬ 
sidered as the findings of the Court”. 

Here again is a definite implication that Masters should 
make findings of facts. It ill becomes the appellant to 
make an issue of such formality as is raised in their point 
No. 1 when in their briefs submitted before the Auditor 
they employ the following language. 

“The auditor called upon both sides not only to file 
briefs but also to submit proposed findings of facts 
and conclusions of law. This latter requirement has 
been entirely ignored by the plaintiff—and until he 
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does submit his findings of facts and conclusions of law, 
there is nothing for us to comment upon with respect 
thereto”. 

The fundamental purpose of the new Rules of Proceed- 
ure was to simplify the workings of judicial process and 
to more substantially serve the ends of justice. In dis¬ 
regard of the spirit and purpose of these reforms, the 
appellant stands upon a narrow, circumscribed portion of 
Rule 53 (e) (1) as a ground for reversal. 

If the defendant, in all good faith, disagreed with the 
form of the Auditor’s report it could have and should have 
sought an application to have the report returned to the 
Auditor for correction as to form. 

Appellant’s Points 2, 3, 5, 6, 7, and 9. 

THE AUDITOR DID NOT ERR IN FINDING THAT THE DEFEND¬ 
ANT WRONGFULLY TERMINATED PLAINTIFF’S CONNECTION 
WITH SAID CONTRACT AND THE TRIAL COURT WAS JUSTIFIED 
IN SUSTAINING AND ADOPTING THE AUDITOR’S CONCLUSIONS. 

In one form or the other all the appellant’s above points 
deal with the critical phase of the case before the Auditor 
for determination; namely who was the guilty party in 
breaching the contract. That the contract was breached 
was a fact agreed upon by both parties, the plaintiff claim¬ 
ing in his Bill that it was the defendant’s wrong and the 
defendant contending in its Cross-Bill that the breach was 
the act of the plaintiff. 

A lengthy resume of the testimony that satisfied both 
the Auditor and Court that there was a breach on the part 
of the defendant would serve no useful purpose here. We 
shall content ourselves with the highlights of the testimony 
which made this particular issue a question of fact to be 
determined. 
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It is significant to note that in the first exceptions filed 
by the defendant to the Auditor’s report that the defend¬ 
ant took no issue with the Auditor as to his findings rela¬ 
tive to the defendant’s breach, and it was only by amend¬ 
ment to the defendant’s exceptions filed just prior to the 
time of the hearing on exceptions before Judge Bailey that 
any point was made on such findings by the Auditor. 

In considering the testimony relative to the breach it 
will be well to first take into consideration the contract 
between the parties. The parties describe themselves as 
employer and employee, but it is obvious that there was 
a novel arrangement entered into whereby Del Balso was 
to furnish capital and get a specified yield therefrom, 
whereas Carozza was to run the job and be reimbursed 
out of the profits. If Del Balso collected five and 
three-quarters per cent on the gross amount of the job, 
it made no difference to the defendant to what extent there 
might be profits. These profits were the plaintiff’s. Del 
Balso further had nothing to lose, the plaintiff was to 
absorb all losses. The undertaking was in reality a joint 
adventure between the parties with Del Balso retaining 
certain restrictive rights of control. 

What happened thereafter should not have been too un¬ 
expected. Del Balso, Inc., despite the indemnity provi¬ 
sions of the contract, became concerned about the large 
investment it had undertaken. Michael Del Balso, Presi¬ 
dent of the defendant corporation, made frequent trips to 
Washington to discuss the course of the job with the plain¬ 
tiff. Both were obviously men of decided convictions, 
each accustomed to running large construction jobs ac¬ 
cording to his own peculiar ideas. Some of the disputes 
concerned the work of Gregorio and Rogee, concrete sub¬ 
contractors with whom it was developed the defendant 
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had a financial arrangement (Appendix page 22, page 13). 
Other arguments concerned methods of driving pile (ap¬ 
pendix page 18) the work of the brick sub-contractor (Ap¬ 
pendix page 19). These disputes culminated in Del Balso 
suggesting to Carozza that Carozza take the job over in its 
entirety and reimburse him for the money already ex¬ 
pended. Financial arrangements were discussed, but the 
negotiations broke down (record pages 19, 20). 

On approximately September 22 when Carozza reported 
to the job as usual, he found that Del Balso was present 
with a new man whom he had brought in as Superintend¬ 
ent, and who was to thereafter supervise the running of 
the job. This action by Del Balso was without Carozza’s 
knowledge or acquiescence (Appendix page 21). Carozza 
continued to report to the job for some six or eight weeks 
thereafter trying to give orders and finally stopped when 
he became convinced that further efforts on his part to 
perform were bound to be fruitless. 

In explanation for his having supplanted the plaintiff 
with a new superintendent, Del Balso testified that Carozza 
quit, that he walked off the job (Appendix pages 22 and 
23). The sharp conflict in the testimony is brought to a 
focal point by the diverse statements of the two principal 
witnesses. Carozza said in substance that he was ousted 
and that Del Balso brought a new superintendent to the 
job without Carozza’s knowledge or acquiescence. Del 
Balso admitted that he delegated Carozza’s job to Chi- 
chetti, the new superintendent, but excused his action on 
the grounds that Carozza broke their agreement by leaving 
the job. 

The Auditor and the Court would have had sufficient evi¬ 
dence from the testimony of the two principal witnesses 
alone to determine who was the breaching party. How- 
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ever, there was corroborative testimony from a number 
of witnesses of the plaintiff’s story. Miles Spinney, pile- 
driving superintendent, testified that the plaintiff was in 
active charge of the job until the latter part of September 
at which time a new superintendent came in and relieved 
the plaintiff. He said that Del Balso, when he brought in 
the new superintendent, told him that he would be the 
boss from then on and that Carozza would not be there 
for a while. He further testified that Carozza continued 
to come on the job, that thereafter he, the witness, took 
orders from the new superintendent as well as did other 
sub-contractors. His recollection was that Carozza was 
there after the new superintendent came for a couple of 
months (Appendix pages 15 and 16). 

Charles English, the excavation-sub-contractor testified 
that Del Balso brought a new superintendent to the job 
and instructed him to take orders from the new man but 
that he saw Carozza on the job thereafter (Appendix page 
16). 

Michael Alteri, the brick-laying sub-contractor, saw the 
new superintendent coming on the job but that Carozza 
continued to report nearly every day thereafter (Appen¬ 
dix page 17). 

Certainly it was reasonable for the Auditor and the 
Court to find from the testimony of these witnesses that 
Carozza continued to report to the job for sometime after 
the new man, Chichetti was on the job and that these ac¬ 
tions were not consistent with Del Balso’s statement that 
Carozza quit. It is even possible to turn to the testimony 
of Del Balso’s witness, a trusted employee named Joseph 
Varelli, and establish the inconsistency of Del Balso’s state¬ 
ment. Varelli in reading from his diary entry of Septem¬ 
ber 24, 1934, testified that on that morning Del Balso came 
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in with Chichetti and introduced Chichetti to him as the 
man who would take charge of the job. He further testi¬ 
fied that several hours later Carozza came into the 
office and at this time engaged Del Balso in a conversa¬ 
tion about the advisibility of giving out a sheathing con¬ 
tract to a particular sub-contractor. It would indeed be 
strange that had the plaintiff walked off the job as Del 
Balso contended that the plaintiff would return several 
hours after a new superintendent had been brought in to 
discuss the details of a sub-contract. 

The contentions of the plaintiff that he was wrongfully 
ousted from the job and supplanted by another superin¬ 
tendent and the counter-contentions of the defendant that 
the plaintiff was the party at fault in breaking the con¬ 
tract were fully heard by the Auditor. The transcript 
of testimony covering many days of hearings, was 
before the Court when the matter was argued before the 
Court. The defendant’s counsel filed an elaborate brief. 
The Court sustained the Auditor and resolved the testi¬ 
mony in the plaintiff’s favor. We, therefore, contend that 
the findings of both the Auditor and the Court are fully 
supported by the evidence and the following statement 
of law should apply. 

“Findings concurred in by both the Auditor and 
Trial judge, will not ordinarily be disturbed by an 
Appellate Court, unless there is a clear mistake, or 
unless the findings are unsupported by the evidence.” 

Coyner vs. U. S. 103 F. (2) 629, (1939). 

Appellant’s Points 4,10,11,12, 13, 14. 

All the above points in defendant’s brief concern the 
failure of the Auditor to make allowances that would show 
an increase of loss on the job. It is the plaintiff’s position 
that there having been a finding that the defendant 
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breached the contract that the plaintiff is not responsible 
under the original contract for any losses ultimately re¬ 
sulting on the job. Consequently there will be no discus¬ 
sion of the various items in the Auditor’s report concerning 
items of allowance with which the plaintiff finds fault but 
merely a short discussion of the authorities sustaining the 
position that the plaintiff is relieved from any losses that 
may have occurred. 

The essence of the relationship between the parties in 
this particular venture was that of joint adventures. The 
term joint adventure has been variously defined but a 
succinct interpretation is found in 33 Corpus Juris 841 
wherein it is said that 

“Joint adventure is a special combination of two 
or more persons wherein some specific venture and 
profit is jointly sought without any actual partnership 
or corporate designation”. 

It is further the expression of the authorities that the 
contractual relationship created in a joint adventure are 
governed by practically the same rules as govern partner¬ 
ships. (15 R. C. L. p. 500, 48 A. L. R. p. 1055, 15 Minn. Law 
Review, p. 644). 

At the time that Carozza was ousted, the contract under 
his supervision had been completed to an amount equiva¬ 
lent to approximately 25% of the total work contemplated. 
Carozza was of the belief that substantial profits had been 
earned at that time but as the Auditor found to the con¬ 
trary, we cannot here contest the Auditor’s findings. Del 
Balso, however, having repudiated his contractual obliga¬ 
tions with Carozza cannot now seek to hold Carozza respon¬ 
sible for a loss that occurred from the completion of the 
entire project. 
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“A partner by renouncing a partnership and oppos¬ 
ing it will be considered as having repudiated his con¬ 
tract with his partners and will become to them a 
stranger. He can no longer set up and enforce against 
them the contracts which by his act he dismisses. The 
law will regard him as he regards himself by acts 
not as a partner but as a stranger to those with whom 
he was formerly associated. 

Miller vs. Chambers, 73 Iowa, 236. 

The same view is expressed by the United States Su¬ 
preme Court in the case of Denver vs. Rone, 99 U. S., 335. 
This case grew out of a dispute in regards to a fee as 
between two law partners practicing in the District of 
Columbia. The partnership had an agreement that pro¬ 
vided that in case of the death of one of the partners, his 
heirs or personal representatives should receive one-third 
of the fees in cases nearly finished. Upon the death of one 
of the partners, his personal representatives claimed a one- 
third fee in a particular case in which the deceased part¬ 
ner had withdrawn his appearance and denounced the 
claim privately as altogether without merit and fraudulent. 
The Court held that by the repudiation of his obligations, 
the deceased partner lost his status as a partner with regard 
to the particular case in dispute and consequently his per¬ 
sonal representative was not entitled to a share of the fee. 

Appellant’s Point No. 15. 

THE COURT DID NOT ERR IN MAKING ALLOWANCE TO THE 
PLAINTIFF ON THE BASIS OF QUANTUM MERUIT. 

The plaintiff’s bill of complaint contained a prayer for 
general relief, and during the hearing before the Auditor, 
testimony was introduced relative to the value of plain¬ 
tiff’s services upon the theory that the Federal Rules of 
Civil Procedure 54 (c) would apply in the event that no 
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profits would be proven to which Carozza would be en¬ 
titled to a proportionate share. Rule 54 (c) provides that 

“Every final judgment shall grant the relief to which 
the party in whose favor it is rendered is entitled, even 
if the party has not demanded such relief in his plead¬ 
ings”. 

The defendant argues Rule 54 (c) is unconstitutional but 
cites only one case in support of that contention; namely, 
Kereick vs. Wetmore, 25 Appeals D. C., page 415. This 
case, decided in 1905, remedied an obviously unfair situa¬ 
tion in which a judgment of dismissal, after a lapse of five 
terms of court in which it was rendered, was stricken with¬ 
out notice and a judgment rendered in place of it without 
notice. The case does not present an analagous situation 
and an attack on the constitutionality of the rule predi¬ 
cated on this isolated case is without merit. 

The object sought to be achieved by Rule 54 (c) has 
been considered by the M. D. District Court of Pennsyl¬ 
vania and the District Court for the Northern District of 
Ohio. In the case of Hunkin-Conkey Construction Com¬ 
pany vs. Pennsylvania Turnpike Commission, et al., Dis¬ 
trict Court M. D. of Pennsylvania (1940) reported in 44 
Federal Supplement 26, there was an action for declaratory 
judgment. Upon the defendant’s contention that the case 
was not a proper one for declaratory judgment and that 
the complaint should be dismissed, the Court held 

“However, this Court is not restricted in this action 
to giving declaratory relief— (citing rule). Therefore, 
if the plaintiff has mistaken his remedy and has set 
forth facts showing that he is entitled to relief of a 
kind which this court can grant, the fact that he asked 
for declaratory judgment is not at bar to the granting 
of the appropriate decree.” 
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In the case of Liquid Carbonis Corporation vs. Goodyear 
Tire and Rubber Company, 38 Fed. Sup. 520, District Court 
N. D. Ohio, (1940) the case was submitted on a motion by 
the defendant for a judgment on the pleadings. The bill 
of complaint set forth three causes of action dealing with 
an infringement of a patent, the assignment of a patent 
and the cancellation of a license agreement. The defendant 
assumed the position that the court must restrict the state¬ 
ment of claim to the relief asked and argued that since 
the claimant sought the assignment of the defendant’s pat¬ 
ent, the relief would be futile because of other elements 
in the litigation. The court declined to accept the defend¬ 
ant’s position and held that a statement of claim is not 
measured by the relief asked, but that if an adequate 
cause of action exists, the court may give the proper rem¬ 
edy regardless of the prayers of the claimant. The court 
cited in its opinion cases that arose before the enactment 
of the new Federal Rules of Procedure in which it was 
held under the old equity rules of procedure, that the suitor 
would have the relief appropriate to the facts that he has 
pleaded. 

It would obviously be inequitable for the court to decide 
that Carozza had been wronged by the breach of a contract 
and yet be allowed no redress simply because there were 
no profits out of which he could be compensated. Carozza 
was a contractor with a long history of experience in 
various types of construction, covering many projects over 
a long period of years. He devoted his time to the job 
in question for a period of about seven months. Various 
expert witnesses testified without objection as to the value 
of his services, and the defendant placed on the stand expert 
witnesses for the purpose of giving rebuttal testimony and 
seeking to diminish the value of Carozza’s services. After 
hearing all the witnesses, Judge Bailey stated that the 
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reasonable value of such services was $5,000.00 with a 
credit for certain monies advanced. 

That the measure of recovery in a case such as this, 
there having been found no profits, is properly predicated 
on a quantum meruit is beyond dispute. 

The instant case bears much likeness to the case of 
U. S. vs. Behan, 110 U. S., 338, in which the claimant, as 
bondsman for a contractor, undertook to complete certain 
harbor improvements at New Orleans under a contract 
with the United States. Without any fault on his part, 
claimant was ordered to cease operations. He brought 
suit against the United States. The Government contended 
that a claim for prospective profits limited claimant to 
proof of the item alone. The Supreme Court held other¬ 
wise. 

“The claimant has not received a dollar, either for 
what he did, or for what he expended, except the 
proceeds of the property which remained on his hands 
when the performance of the contract was stopped. 
Unless there is some artificial rule of law which has 
taken the place of natural justice in relation to the 
measure of damages, it would seem to be quite clear 
that the claimant ought at least to be made whole for 
his losses and expenditures. So far as appears, they 
were incurred in the fair endeavor to perform the 
contract which he assumed.” * * * 

“When a party injured by the stoppage of a contract 
elects to rescind it, then, it is true, he cannot recover 
any damages for a breach of the contract, either for 
outlay or for loss of profits; he recovers the value of 
his services actually performed as upon a quantum 
meruit. There is then no question of losses on profits. 
But when he elects to go for damages for the breach 
of the contract, the first and most obvious damage to 
be shown is the amount which he has been induced 
to expend on the faith of the contract, including a fair 
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allowance for his own time and services. II he chooses 
to go further, and claims for the loss of anticipated 
profits, he may do so, subject to the rules of law as 
to the character of profits which may be thus claimed. 
It does not lie, however, in the mouth of the party, 
who had voluntarily and wrongfully put an end to 
the contract, to say that the party injured has not been 
damaged at least to the amount of what he has been 
induced fairly and in good faith to lay out and expend 
(including his own services), after making allowance 
for the value of materials on hand; at least it does not 
lie in the mouth of the party in fault to say this, unless 
he can show that the expenses of the party injured 
have been extravagant.” (Italics supplied). 

The same measure for damages was applied in U. S. vs. 
Spearin, 248 U. S. 132 and Columbia Agricultural Co. vs. 
Seid Pak Sing, 9th Circuit 267 Fed. 1, (1920). 

But in addition it is elementary that when one party 
breaches a contract by preventing performance by the 
other party, the innocent party may recover in quantum 
meruit. Chicago vs. Tilley, 103 U. S. 146 and Hawaiian 
Engineering and Construction Company vs. Butler, 165 
Cal., 497, 133 Pac. 670. 

It is, therefore, submitted that the judgment appealed 
from should be affirmed. 

Respectfully, 

W. HAMILTON WHITEFORD, 

R. AUBREY BOGLEY, 

Attorneys for Appellee. 



